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APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, 
THE JUDGE THEREOF PRESIDING. 


Customs result from a long series of actions, constantly repeated, which by Wzsrenn Dist. 
such repetition, and by uninterrupted acquiescence, acqeire the force of September, 1834. 
4 —_————————— 


a tacit and common consent, ‘ ' BROUSSARD | 
The particular custom, “ that the community of property continues, after the aseenemtiiahiae | 
death of one of the partners, until inventory is made,” is required to be 


proved by other partitions and divisions, that may have been made in the 
_ same place, and that it has prevailed without interruption. 
The establishment of a custom, necessarily admits proof, other than that 
required to establish laws. 
Parole evidence is inadmissible, to prove the customs of a country. 


*The opinion in this case was pronounced and recorded, as of the September term at 
Opelousas , 1827, but was omitted to be published in Martin’s Reports. 
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CASES IN THE SUPREME COURT 


The books and records in the parish judge’s office, are legal, and the proper 
evidence, to prove a particular custom, in relation to the continuation of 
the community, after the death of one of the partners, until inventory is 
made. 

This was a suit, originally commenced at the September 
term; 1821, of the District Court for the parish of St. Martin, 
to settle the succession of Mrs. A. Broussard, who died in 
January, 1816. A community of property existed between 
her and her husband, the present plaintiff. After her death, 
the husband continued in possession, and made sales of the 
community property, without ever taking an inventory. In 
the year 1819, the forced heirs of the deceased wife, brought 
suit against the surviving husband, for her half of the 
community property, and to annul the sales made thereof. 
A decree was rendered by consent, annulling said sales, and 
declaring the property to belong to the community ; that it 
be estimated at cash prices, and that after deducting the 
amount of debts paid by the husband, since the death of the 
wife, from the value of the succession property, that the 
remainder be equally divided, between the husband and the 
heirs of the deceased wife, who are the present defendants. 
On making the valuation and estimation of the property and 
debts aforesaid, it was ascertained, that the property amount- 
ed to eleven thousand nine hundred and forty-two dollars, 
and the debts paid by the husband, to sixteen thousand and 
eighty-six dollars. The heirs of the wife, or a portion of 
them, refused to carry this decree into effect. The object of 
the present suit is to compel them. The district judge 
decided, he was without jurisdiction, with respect to the first 
suit, so far as the rights of minors, the dissolution,’ partition 
and settlement of the community was concerned, which 
belonged of right, to the Court of Probates ; and refused to 
carry said decree into execution, except so far as to confirin 
the rescission of the sales alluded to, and sent both that, and 
the present suit, to the Court of Probates. From this decision 
the plaintiff appealed. See the case decided in 3 Martin, 
N.S. 37. 






































OF THE STATE OF LOUISIANA. 213 


On the return of the case to the District Court, the Wssrsay Diez, 
defendantsoffered evidence, to prove, that after the death of Shiember, 1894 
the wife, the husband continued in possession of the plantation maonenD 
and slaves, and made large and valuable crops with the said a ee 
slaves, which were community property, and by this means, 
was enabled to -pay off a large. amount of debts, with 
which he charged the community, and which exceeded 
in amount, the value of the community, at the death of the 
wife. This evidence was objected to, and rejected by the 
court. Evidence offered by the defendant, to show the value 
of the community property, at the death of the wife, was also 
rejected by the court, and bills of exception taken. 

The defendants’ counsel offered to prove, by. witnesses, that 
it was the established usage and custom, in the county 
of Attakapas, and in the province of Louisiana, and also in 
the state of Louisiana, to continue the community of goods 
and property, which had existed between the husband and 
wife, after the death of one of the parties, with the: heirs 
of the deceased, and the surviving partner, until the making 
of the imwentory, &c.; and that all the property of the 
community, existing at the time of the inventory, has always 
been considered, and as properly belonging to the community, 
to be equally divided between the surviving partner, and the 
heirs of the deceased one, and that this custom has always 
been observed; and the counsel of the defendants, also 
offered to prove, that the Fuero Real of Spain, was still in 
force in this country, all which testimony was objected to, on 
the grounds, that it was proving by witnessess, a. custom 
contrary to the general laws of the state, and proving a 
general law. It was rejected by the court, and a bill 
of exceptions taken. 

The defendants’ counsel then offered the records of the 
county of Attakapas, in the parish judge’s office, to prove 
this custom, commencing with the year 1774, and up to 
1824, near the time of the adoption of the Louisiana Code, 
which was objected to, as proving a custom contrary to the 
general law of the state.. The objection being sustained, the 
defendants’ counsel took his bill of exceptions. 
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Westexx Dist. . The plaintiff had judgment, establishing the payments 
September, 1834 made by him, on account of the community, to the-amount of 

BRoUSEARD fourteen thousand one hundred and nineteen dollars, which 
uzrnanorrazs, 18 adjudged to be an offsett to all the defendants’ claims, and 


the plaintiff discharged from all further liability, for any 
property of the succession. The defendants appealed. 

This cause was argued at the September term, 1827, at 
Opelousas, by Mr. Brownson for the plaintiff, and-by Mr. 


Simon for the defendants. The opinion of the court, was . 


made out at New-Orleans, sent up and entered of record, as 
of the September term, 1827. 


Porter, J., delivered the opinion of the court. 


This case grew out of an action, which was originally 
brought to ascertain, and settle the claims of the heirs of the 
late wife of the present plaintiff, to the property held in 
community, at the dissolution of the marriage, and to annul 
and set aside certain conveyances, which the plaintiff had 
made, of all the real and personal estate. He and those to 
whom he had sold, pleaded to the action, and after the cause 
stood at issue for some time, a decree was entered up by 
consent, declaring the deeds of sale null and void, directing 
an inventory and estimation of the property to be made; 
that the plaintiff should take the whole of the estate, at 
the price of the appraisement, and that after deducting 
the debts due by the community, he should pay the heirs of 
the wife their shares, at certain periods of: time, therein 
mentioned. 

The petition in this case, sets forth these facts, and avers, 
that an inventory had been made by the parish judge; that 
the whole estate amounted to eleven thousand nine hundred 
and forty-two dollars; that he has paid debts to a greater 
amount, viz: sixteen thousand and eighty-six dollars, and 
that the defendants refuse to ratify these proceedings, or carry 
them into effect. It concludes with a prayer, that they may 
be cited, that the whole of the proceedings may be homolo- 
gated, and that the plaintiff may be discharged from all 
further responsibility. 


Shiai 
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The answer contains a general denial; that the parties to Wesrsax Dist: 
this, and the former suit, were minors ain married women, pe secant con 
and that no legal consent could be given by them, to such a es 
decree as that set forth in the petition ; that the conduct of pseesnnerars, 
the plaintiff was fraudulent, in delaying the inventory and 
appraisement, until property had greatly fallen in price; that 
the sum, which the plaintiff now avers he had ‘paid of 
community debts, exceeded by more than four thousand 
dollars, the amount stated in the answer, filed by him in the 
first.suit ; and lastly, that after the death of his wife, he had 
acquired property which must enter into the community. 

On the trial, the defendants offered evidence to prove, that 
after the death of their ancestor, the plaintiff had made large 
crops with the slaves, which were common property. This 
was rejected. They then offered to prove by parole, and by , Customs result 
the record books of the Court of Probates of Attakapas, that £°™ oe 
it was the usage and custom of that county, and of the state conan re alt 
of Louisiana, to consider the community as-existing, until an: such sr ptr tof 
inventory was made ; that the Fuero Real of the kingdom of an ET Ag 
Spain, was in force, where the succession was opened. © This @ieseence, | ac- 


evidence was also rejected by the court, to which the a peng 
defendants excepted. — 

Customs, according to our Civil Code, result from a long The particular 
series of actions, constantly repeated, which have by such comaninity eee 


repetition, and by uninterrupted acquiescence, acquired the Srpery. property co 


force of a tacit and common consent. La. Code, art. 3. death of one cat 
The particular custom, on which the defendants relied in eceeryie made, 


this instance, is required to be proved by other partitions and ae 
divisions, that may have been made in the same place, and on ee = 
that it has prevailed without interruption. Febrero, p. 2, lib. have been made 


1, cap. 4, § 4, No. 91. 3 Martin, 120. The recognition of pce, and hati 
customs, by our Code, necessarily admitted proof, other than withou oa Fate 


that. required to establish laws. The custom which the ru _ 
he establish- 


defendants attempted to.prove, was not as plaintiff objects, ment of acustom 
contrary to the general law of the land, but an exception to nccessril an 
the ordinary rules, which regulate partnerships. If the proof ths than that requir 
of customs could be rejected, because it entabtiched something ja — 
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Wesreux Dist. different from the law, no custom could be proved, for if 
September, 1854. it were not different, it would make a part of the law. 
BERUSSARD But the court, in our opinion, acted correctly, in rejecting 
pruxanerars, Parole evidence of this custom, first, because the law directs, 
Parole evidence it shall be proved in another manner; and second, because 
mesuudaaal parole evidence is not the best of matters, which the law 
toms of a coun- required to be executed in writing. There was no legal 
“Ene books and ground, for rejecting the evidence of the books of. the:parish 
ec jndge’s judge ; it was precisely that species of proof, which the law 
office ‘are legal demands, in relation to this custom, and the cause must 
ne yee i. be remanded, to give the party an opportunity of producing it. 


custom in re- 


lation to the con- It is, therefore, ordered, adjudged and decreed, that the 


See see judgment of the District Court be annulled, avoided and 
of the partners reversed ; that the cause be remanded for a new trial, with 
ainventory 18 directions to the judge a quo, not to reject the record books of 
the parish of St. Martin, to prove that the Fuero Real was in 
force there ; and it is further ordered, adjudged and decreed, 


that the appellee pay the costs of this appeal. 


BROUSSARD 0S. BERNARD ET ALS. 
¥ 
APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


Evidence consisting of extracts from the procés verbal, of commandants 
and parish judges in Attakapas, for a long series of years, in which the 
phrase “afin de faire cesser la communauté” is used in the caption to 
inventories, with other phrases of similar import, is insufficient to prove 
the existence of a custom in such place, that a community of acquests and 
gains continued between the surviving husband and the heirs of his 
deceased wife, until inventory is made. 
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When there is no evidence to satisfy the court, thatany succession has been Wasrean Drer. 
settled and partaken, in conformity with an alleged or supposed eustom of —_ 
a place, recognising the continuance of the community after the mar- sRovussaRD 
riage is dissolved, until inventory is taken; and nothing like a coutse of PE als. 
judicial acts recognising such a custom is shown, it will not be considered 
as proved to exist, 


A community of acquests and gains as such, ceases to exist at the moment 


of the death of one of the partners, with all the legal effects resulting 
from it. Each party is seized of one undivided half of the property 
composing the mass; and the surviving party cannot alienate the share 
not belonging to him. 

If the survivor of a community of acquests and gains, continues to admin- 
ister it without provoking a partition and is tacitly permitted to enjoy the 
common estate, he will be considered, except in cases where he may have 
a legal usufruct, as intermeddling, and his responsibilities will be those 
of a negotiorum gestor, 

A judgment rendered by a court of competent jurisdiction, between parties 
legally before it,cannot be questioned indirectly and collaterally. 

Minors are bound by the judgments of courts of competent jurisdiction, 
when they come before them properly represented, in the same manner 
as other persons. 

The Fuero Real was not in force in Louisiana in 1816. 

While a judgment remains in force and unappealed from, the rights of 
the parties are concluded by it, leaving to those under age their legal 
recourse. 

Property purchased by the husband after the dissolution of the community 
by the death of his wife, becomes his sole property; but he is account- 
able for one-half of the net revenues derived from the common proper- 
ty after the death of his wife, and up to the time of making the inventory. 


This case was remanded for a new trial at the September 
term of this court, held at Opelousas, in 1827. See preceding 
case, ante 211. 

On its return to the District Court the defendants were per- 
mitted to prove by the records of the parish judge’s Office, 
that according to the customs of the county of Attakapas, a 
community of property continued after the death of one of the 
partners between the survivor and the heirs of the deceased 
partner until an — is made. 
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WestzaxDisr. The district judge decided “that thedefendants having pro- 
September, 1854. ved that the Fuero Real of Spain was in force in this state at 


BROUSSARD 


the time of the death of the wife of the plaintiff, in 1816, 


nititianewrane, that the community of goods and property and acquests and 


gains which formerly existed between the parties, continued 
after the death of the wife, to the 15th November, 1820, the 
time of making the inventory.” He then went on to annul 
the decree rendered in the first suit, which directed an estima- 
tion and deduction of all the debts paid by the husband, from 
the community property, after the death of the wife, and be- 
fore taking the inventory, before a partition of the community 
was tobe matle. Judgment was then rendered in favor of 
the defendants for one-half of the community as estimated in 
the inventory taken in 1820, or for half the sum of eleven 
thousand nine hundred and forty two dollars, to be satisfied 
out of the property of the community that existed in the pos- 
session of the husband at the death of his wife. From this 
judgment the plaintiff appealed. 


Brownson for the plaintiff contended, that the decree 
rendered between these parties must be enforced, as nearly 
all of the heirs of Madame Broussard were majors and 
married women at the time it was rendered by consent. 

2. It will also appear from the estimate of the community, 
as it existed at the wife’s death, and the amount of debts 
since paid on its account, that there was not, and is not now 
in fact any property or portion of the community, which the 
heirs can claim. 

$. But suppose there should be found any estate to be divid- 
ed between these claimants, and supposing that the former 
judgment should be found injurious to the present defendants, 
I contend that this court can only make restitution to the 
minors, and not to the majors and married women, who were 
legally represented at the rendering of the decree. 

4. Minors it is admitted are privileged to demand restitu- 
tion, even against a judgment under the Spanish law, but 
they must show that they have been injured. Partida 6, tit. 
19, law 2. 
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5. But can the restitution in favor of the minors, benefit 
the majors? Their interests are not indivisible. The law 
_ itself divides their interests, so that each is entitled to his 
virile portion of the property, &c. 

6. It is argued that the community of acquests and gains, 
continued after the dissolution of the marriage, until the 
taking of the inventory. If so, then all the property of 
which it was composed, was included in the inventory. On 
the subject of the continuation of the community, after the 
death of one of the parties, the court is referred to Febrero, 
part 2, lib. 1, chap. 4, § 4, from No. 86 to 96. 

7. The plaintiff denies the existence of the Fuero Real of 
Spain in Louisiana, or any such customs in the county of 
Attakapas, as those contended for by the defendants’ counsel. 


Simon for the defendants. 


1. This suit is brought to carry into effect a certain judg- 
ment of the District Court, unappealed from, which judgment 
was rendered by consent between the parties. “That consent 
I contend, was given in error. Thrée of the plaintiffs in that 
suit, and who are defendants in this, were minors. at the time 
the judgment was rendered. Judgment in the present case, 
was refidered in favor of the defendants generally, and the 
plaintiff appealed. 

2. The defendants plead restitution against the first ule 
ment, which plea should have effect, at least in favor of the 
minors. Judgment by consent, under such circumstances, 
cannot stand. Partidas, Moreau and Carlton edition, vol. 1, 
p- 317, laws 1, 2,3. Vol. 2, p. 1153, law 3. 

8. The injury resulted in this case, in not setting up the 
proper defence for the heirs, and in letting judgment go 
against the legal rights of the parties. We now take the 
ground | that the community continued to exist between the survi- 
ving husband and the heirs of his wife, until the making of 
the inventory; that all the fruits arisink from the property, 
since the death of the wife, up to the time of the i inventory, 
belong to the community, and ought to have been accounted 
for by the husband, to the community. If this position be 
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September, 1834. 
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Wasrzxx Dist. true, its effect was disregarded at the rendition of the judg- 
September, 1834. ment, which considered the community dissolved by: the 


BROUSSARD 
ve. 
BERNARD ET ALS. 


death of the wife. In this respect, the judgment, as far as 
regards the minors, is not binding. They at least are entitled 
to restitution. 

4, The community continues between the surviving part- 
ners, and the heirs of the deceased one, until an inventory is 
made. 4 Febrero ad. book 1, chap. 4, § 4, Nos. 86, 87 and 88, 
p-261. Ibid, vol. 3, chap. 9, § 1, No. 12, p. 181. 

5. According to the custom of Orleans, if no inventory is 
made, the community continues with the collateral heirs. 
Pothier’s Communauté, vol. 2, p. 229, § 792, 793, p. 260, No. 
808. 3 Martin, 120. 

6. In this casé it is proven, that it was always customary 
in the county of Attakapas, to make settlements of the com- 


. munity on the basis of its continuance, up to the time of 


taking the inventory. . The acts and records from the parish 
judge’s office in St. Martin, embracing a long series of dates, 
and which are in evidence, show the existence of this custom ; 
and that the Fuero Real of Spain existed, and was in force in 
Attakapas, at the time of the death of plaintiff’s wife. 

7. All the profits that have been made by the plaintiff, 
since the death of his wife, up to making the inventory, and 
with which profits he has paid the debts of the community, 
ought to have heen partaken between the parties; that is, 
the plaintiff should not be allowed any credit for the payment 
of those debts, which were extinguished by said profits. 

8. The District Court has rendered a judgment in favor 
of the defendants, for their half of the inventory, without 
allowing any credit for the debts paid with the profits. We 
contend, that all the defendants are entitled to that half, and 
at all events, that the three minors are entitled to their portion, 
which would be a fourth of the amount of the inventory. 

9. In relation to the married women, who were interested 


- in the first suit, and among the defendants in this ; and whose 


husbands in that consented tothe judgment, I contend that 


the judgment is not binding on them, and that they with the 
minors, are entitled to restitution. 
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Brownson in reply, denied that-there was any evidence of Wxstanw Dist: 


any debts having been paid by the fruits and profits of the late September, 1894 


community. —s 
2. The debts were chiefly paid by contracting new ‘Gebte sunaseiunei 

on the part of the plaintiff. If evidence to this point had 

been taken, it would have shown that the plaintiff, during 

the pendency of this suit, had failed in consequence of them. 


Bullard J., delivered the opinion of the court. 

This case was before the court, at a former term; the inion at or 
judgment first rendered, was reversed, and the case remand. tracts from the 
ed, in order to enable the parties, to exhibit certain evidence, Aged ple 


of the existence of a custom. On the new trial, written %4 parish judg- 


evidence was produced, consisting of documents from the for a long ee 
archives of the parish of St. Martin, some of ancient and tid the 


some of recent date, which satisfied the judge a@ quo, that Jare eon la 
the custom, of considering the community as continuing, yo wg se 


after the death of one of the parties, until an inventory was caption to inven- 
made, was in existence in Attakapas, and that the Fuero “ictwith other 
Real was in force there, at the death of Madame Broussard, * faker” ° 


as late as the year 1816. . prove the exist- 


This court held, at that time, that the particular custom fresh place, that 


relied on, could only be proved by other partitions and * <= &-{ 


divisions, which may have been made in the same place, and em continued 
that it prevailed without interruption, upon the authority vivi esha’ 
of Febrero, p. 2, lib. 1, chap. 4, § 4, No. 91. and 3 Martin, 120. 24 Pree ted 


his 
The evidence offered on the trial, and which is annexed to rentoy - in- 
the record, consists of numerous inventories or extracts, from When there is 
procés verbaux, by several successive commandants, on pro- acy Gee calek 


ceeding to take inventories, in which they make use of such = St a 


expilessions as the following: that they had proceeded to fled and parta- 


make an inventory with appraisement, &c. “afin de faire cesser ag a a 


la communauté,” &c., or of similar import. There is no 

evidence to satisfy us, that. any succession has been settled ee 
and partaken, in conformity with such supposed custom. ane Oo ae the 
Nothing like a course of judicial acts, recognising such a community oy 4 
custom, is shown, The expressions embodied in the various diesalved, until 


inventories before us, amount to nothing more, in our opinion, ken fod hing na 


‘ ” s 
eee ee 
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Wesrenw Dist, than the usual style of notaries, which add nothing to the 
September, 1834. force and effect of the act. An inventory without such 

suovssanp enunciation of the purpose for which it was made, would not 
nrrxannerazs, Dé less an inventory. ; 
like 2 course of ‘That a community of acquests and gains, as such, contin- 
seenising sucha Ues after the death of one of the partners, with all the legal 
— ge > effects resulting from such a relation, with authority in the 


considered as husband, if he should survive, to be still regarded as the head 


preteens of the community, with power to bind the common property 
of acquests and by new contracts, and to alienate it without restraint, is 


gains, as such, 9 proposition so repugnant to all our notions of a community,. 


the moment of and so subversive of first principles, that it cannot be for 
the death of one 
of the partners, @ Moment admitted. On the death of one of the spouses, 


pr alge hncch ta the community, ina legal sense of the word, is unquestiona- 


from yd tach bly terminated. Each party is seized of one undivided half 
of one undivided of the property, composing the mass, and the surviving party 


yetycompoing cannot validly alienate the share,.not belonging to him. If 
g 


e mass; an , H ni i } 
a iv, the survivor continues to administer, without making a 


party cannot partition, and is tacitly permitted to enjoy the common 
alienate the share ° P : 
not belonging to eState, he will be considered, except in cases where he may 


= at have a legal usufruct, as intermeddling, and his responsibili- 
e survivor , ; 
of a community ies will be those of a negotiorum gestor. 


pages The object of the present suit, is to compel the defendants, 


to administer it to come to a final liquidation and settlement of the communi- 
king a partition, ty, formerly existing between Michel Broussard and his late 
nied to etjey Wife, according to a decree, rendered by consent of all parties 
a a concerned, in 1820. The defendants in this case, who were 
considered, ex- plaintiffs in the first suit, seek to avoid the effect of that 
“there he may judgment, on the allegation, that it was rendered by consent, 
* op ee that some of them were minors at the time, and some married 
ee ° . Ae 
meddling, and women, and that they were injured by said judgmentjand 
his re: i- ° Bt te 
‘hax will be those are entitled now to restitution. 
Zao The action upon which the judgment was rendered, in 
1820; was prosecuted by the present defendants, against 
Michel Broussard, and other persons, to whom he had 
conveyed, during the life-time of his wife, certain property, 
belonging to the existing community of acquests and gains. 


The principal object of that suit appears to have been, to 


° 
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annul that alienation, as made in fraud of his wife. The Wesrznx Dist. 
purchasers, who were parties, pleaded among other things, S¢lember, 1894, 
that the right of action was prescribed; that a year had  saovssanp 
elapsed since the sale, and that in cases of alleged fraud, the sedate de fia 
revocatory action could not be maintained, after the expira- 
tion of one year. The judgment was finally entered ‘by 
consent, amnulling the alienation, restoring the property to 
the community, and permitting the surviving husband to 
retain it as his own, on certain conditions. 
If we take the whole judgment together, it is not easy to 
comprehend, how the present defendants have been aggriev- 
ed by it. Without that judgment, the whole property would 
yet belong to Isidore Broussard, or Landry, to whom it 
was conveyed, before the death of Madame Broussard. ° It is 
said, that the consent of the husband, and of the tutors, — 
amounted to an alienation of the property of the wife 
and minors. But it must not be overlooked, at the same 
time, that the same consent tended to acquire the same 
property, which without it, may have been irrevocably lost to 
them. 
The decree rendered in the present case, sustains to a 
certain extent, the exception of the defendants, and proceeds 
to set aside the first judgment, as founded in error of law, and 
prejudicial to the minors and married women, and condemns vateeee 
the plaintiff to pay about six thousand dollars, the estimated ovr. ot, compe- 
_ value of the property in the inventory. between parti 
It has been contended by the counsel for the appellant, ae be ques- 
that the first decree rendered by consent, if objectionable, ae i, 
was not absolutely null, but merely erroneous, and can Minors are 
only be avoided by action of nullity, or by appeal = pecans Ld 
This court has held, that a judgment rendered by a courts of com- 
court of competent jurisdiction, between parties legally before ag in tae 
it, cannot be questioned indirectly and collatarally, andina Gow 4% 
recent. case, that minors properly represented, are equally represented, 
bound ; and the same doctrine was recognised in the case of ner as other per- 
Martin vs. Martin’s heirs. 5 Martin, N.S. 165. ys 


¥ 


Fureo 


es The 
We are therefore of opinion, that the court erred, in Heal was not in 
declaring that the Fuero Real was in force in Louisiana, at ana in 1816. ” 
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Wesreus Dist. the death of Madame Broussard, and in setting aside the 
September, 1834. judgement heretofore rendered, and yet remaining unreversed. 
srovssann While that judgment remains’in full force, it ought to regu- 
nrnxarverars, ate the rights of their parties in the premises, leaving to 
Whilea judg- those who were not of age at the time, their legal recourse. 
ment remainsin Before any final settlement of the community can be made, 
prose cage e it is necessary to examine the substance and extent of that 
rights of the par- decree. It begins by declaring, that the property which had 
ded by cite lear been sold by Broussard to Isidore Broussard, and by the latter 
der age their le- to Landry, belonged in full right and bond fide, to the parties 
galrecourse. —_ jointly, the same, together with its natural fruits and increase, 
being a community between said Michel and the heirs and 
representatives of his wife. It then proceeds to decree, that. 
all the property mentioned in the deeds, shall be partaken 
and divided between the parties, the heirs taking their share 
in money, at certain times of credit, and the defendant 
retaining the property, at an appraisement to be made after- 
wards; and the sums coming to the heirs, being one-half 
of that. estimation, after deducting the amount of debts due 
by the community, and which the defendant may have paid, 
after the death of his wife. It is silent as to the revenues 
derived from the property, from January 25th, 1816, up to the 
time of the inventory. 
é Property pure It is contended by the defendants, in their answer, that the 
husbandafrerthe Property acquired by the plaintiff, after the death of his wife, 
aaa ae belongs to the community. ‘We are of opinion, that it forms 
the death of his the sole property of the plaintiff, but that he is accountable for 
Ce eames, one-half the net revenues, derived from the common property, 
pecs *s #- after the death of his wife, and up to the time the inven- 
one-half of the tory was made, in November, 1820. At that period, we 
Pay any pd consider his obligation to account for the revenues, to have 
common prope ceased, because he was authorised to consider the whole 
ty after the death , i ; 
A ei ae property as his own, on paying interest, according to the 
making the in- judgment. 
ai ie According to this view of the rights of the parties, under 
the existing judgment, we are of opinion, that the final 
settlement and liquidation of the community, ought to be 


effected as follows: first, all the property mentioned in the 
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CASES IN THE SUPREME. COURT 


THEALL vs. THEALL ET ALS. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARIGH OF 8ST. MARY. 


' In the construction and interpretation of wills, the intention of the testator 

_ must be sought in the words he has used in the will, and not aliunde. 

Constructions and interpretations of wills, are not to be resorted to for the 
discovery of the testator’s intention, when he has used none but plain 
unequivocal expressions. 

A testator must be presumed to know that his own property clone can be 
the subject of his disposition. 

So where a community of property exists, and the testator in his olographic 
will declares he wishes “ the rest of his property, (after making legacies) 
both real and personal, divided as follows: One-half to his wife, and 
the other half to his brother's children,” &c : Held, that the wife first takes 
half the community, and one-half of the other half, after deducting debts 
This is an action of partition: The plaintiff as surviving 

wife of the late Joseph Theall, instituted her suit in the 

Probate Court, for the parish of St. Mary, against the dative 

testamentary executor, and the testamentary heirs and lega- 

tees of her deceased husband, for a partition of his succession, 
according to the provisions of his olographic will, duly admit- 

ted to probate. The will was dated the 9th February, 1832, 

and the testator died during that year. After making several 

specific legacies, on particular titles, to his-collateral relations, 
the testator proceeds with the following bequest. “TI give 
my wife Nancy Theall, all my household and kitchen furni- 
ture, with the cattle and hogs that are remaining. The rest 
of my property both real and personal, I wish divided in the 
following manner, that is to say: One-half of all to my wife 

Nancy Theall. The other half to my brother’s children,” &c. 
In pursuance of the above clause in the will, the plaintiff 

prays to have decreed to her‘ one-half of the estate of ‘her 

late husband, comprising the community of acquests and 
gains ; the specific legacies, on particular title, bequeathed to 
her, and one-half of all the residue of the said succession, 
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after paying the specific legacies, on particular titles, contained 
in the will. 
- The defendants alleged that it was. the intention of. the 


testator to dispose of the whole of the property which he pos- ‘ 


sessed, as well his hereditary property, ‘as’ that “held in 


community with the plaintiff at the ‘time of his death; and 


that the plaintiff was only entitled to a moiety of the ‘whole 
estate, after paying the legacies, &c. The evidence consisted 
of the will and the inventory of the succession.” It also - 
appeared that a community of property existed between ‘the 
spouses at the time of making the will, and at the death of 
the husband. The wife (now -plaintiff) claims one-half of 
the succession by the operation of law; and. one’ moiety of 
the other half (after paying the legacies) under the will. 

The probate judge decided that it was the intention ofthe 
testator, to dispose of all the property (both community and 
hereditary) of which he should die possessed; and that the 
dispositions contained ia the will in favor of the wife, were 
intended to be in lieu of all her claims against her husband’s 
succession, and on accepting the advantages conferred by the 
will, she is bound to receive them in full satisfaction, and 
discharge of all her legal claims. The plaintiff ievorel aye 
this decree. 


6 
eX 
ae} 


Lewis and Bowen for the plaintiff, 

1. The will: must: be construed- so as to give it eet i 
possible. La. Code, art, 1706. 6 Toullier, p. 355 n. $21. 

2. Thai words of thin. will womethe iidesptanstestaniahelll 
sense, or common acceptation. La, Code, art. 1705.» 

8 Meaning and effect are to be given to all the words of a 
will according to their legal acceptation. ype ric 
and 2 La. Reports, 509. 

4. The words of the will must have their full effect, vavalt 
there is no ambiguity in their meaning, and even where the 
testator is known to have habitually used a word in an im- 
proper sense, still the usual sense of the word will have its 
effect. 6 Toullier, 342, n. 308, p. $48, n. $08, p. $45, n, $11 
and n. 312, and 813, and p. 350. 
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Weerean Dist. 5. The words “my property,” in the will cannot apply to 
September, 1834. the wife’s half of the community, because, 
acai, 1. One half of the community property, was hers, independ- 
wezatn wr are ent of the testator’s will, arid in it she had a vested right at the 
time the will is dated; as well as at hisdeath. 4 La. Reports, 
188 and-séq. Nov. Recop. lib. 10 tit: 4, 1. 1. 
| | df a husband bequeath any thing to his wife, it shall not 
| be taken out of her gananciales, but she shall have it besides 
_ them.’ Now. Recop. lib. 10, tit. 4, 1. 8. 
8. To apply them in any other way, would be to make 
the testator show an intention to defraud his wife, under the 
| specious pretence of giving her a legacy ; and this would be 
contrary to every presumption of law which ever infers an 
honest rather than a dishonest intent, unless the latter be 


*  pallpable. 


Brownson for defendants. 


1. Contended that it was the intention of the testator to 
dipose by will, of the whole of the property of which he should 
die possessed. According to this construction, the widow 

would be entitled only to one-half of the whole estate, after 
paying the legacies, debts, &c, 

2. The testator being at the head of the community, evi- 

dently intended by the expression, “the rest of my property,” 

) to include all the estate which existed between him and his 
wife, at his death, and which he intended should be so divided 
| as to'give one-half of the net amount, after the debts and spe- 
¢ific legacies were paid, to his wife, and the other half to be 
divided among his collateral relations, Any other construc- 
tion. would be in violation of the intentions of the testator. 
‘Garland on the same side, argued to show that the construc- 
tion of the will,contended for by the plaintiff, was contrary to 
the ‘evident intentions of the testator. In construing wills, 
the universal rule is, that the intentions of the testator must 











i assent 


govern 

2, This. was,an aeanehie, vill, written. by the t testator 
‘himself, a plain unlettered man, whose expressions taken in 
connexion with the circumstances around him, ought to be 
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construed with reference to what he intended and did in effect Wrerens Diet. 


say, than to strict grammatical arrangement. 


Martin, J., delivered the opinion of the court. . 


The only question which this case presents, depends on the 
meaning of the last clause of the will. of Joseph. Theallj 


_ the plaintiff’s late husband. After making several specific - 


legacies, one of which isin favor of the plaintiff, of the house- 
hold and kitchen furniture of the testator, and some,.catile and 
hogs, the will concludes by the following clause; * The rest, of 
my property, both real and personal, I wish.to be divided im the 
following manner ; that is to say, one-half of all to. my, wife ; 
the other half to my brother’s children: that is to, say,,one- 
half to James Theall’s daughter Nancy, the. other half to 
John Theall’s children.” 

On the application of the wife for a partition, the Court of 
Probates expressed its opinion, that it was the intention of the 
testator, in this clause, to make a disposition of all the, proper- 
ty, of which he should die possessed, as well that. which he 
~ held in community with his wife, as that which composed his 
hereditary and proper effects; and that the disposition in’ the 
will in favor of the wife, was intended to be in. lieu of her 
claim on, or against his succession ; and that in accepting the 
advantages conferred on her by the will, she was bound tore- 
ceive themin full payment, satisfaction and discharge of all her 
legal claims. The partition was directed to take place accord- 
ing to the opinion thus expressed ; and the plaintiff appealed, 

The counsel for the appellee has contended that, the 
will must be construed according to the evident intention 
of the testator, who must be believed by the expression, “ all 
my property, real and personal,” to have included: the property 
which he had acquired by his industry and economy, although 
the laws of the country gave to, his wife one-half of the 
acquests and gains made during marriage... That he does 
not use the words “J give and bequeath,” in the clause under 
consideration, but merely expresses the manner in. which it is 


his intention. a division should be made... And it.is not to be * 


believed, that while the law gave to his wife, one-half of the 
profits of his industry during the marriage, he could be tempt- 
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Wzsrxnx Dist. ed to rob hisown relations, by willing away from them one-half 
September, 1854. of the other half. 

* THRALL There cannot be a truer position, than that under which 
waxitt w¥ avs, courts are directed in the construction or interpretation of 


"In the con- wills, to be guided by the intention of the testator. This 
struction and in-.. 


- Aerpretation of intention must be sought in the words, which he has used 
wills, 


wills, {he inten in his will. It is not to be sought aliunde. 

tator must be But constructions and interpretations, are not to be resorted 

et Pg pee to for the discovery of the testator’s intention, when he has 

wet in the wills used none but plain unequivocal expressions.. Candles are 
Constructions not to be lighted, when the sun shines brightly. 

> seh of tina, A testator must be presumed to know, tha this own pro- 

-_ yg nage perty only, can. be the subject of his disposition, and that he 

discovery of the cannot dispose of the property of others. . 

psc bl hetes it is neither extraordinary, uncommon or surprising, that 

used ‘none but a man should give one-half of his property to his wife, when 

plain, unequivo- : : 

cal expressions. he bestows the other half on his nephews and nieces. 

ai.. TB pecan If a declaration of a testator, that he wishes his estate to 

po leo be divided between his wife and his collateral relations, is 

perty_ slone can evidence of his intention, that the latter should enjoy the 


his A tagg portion coming to them ; it is difficult to comprehend, why the 
declaration should be rejected, when presented as evidence of 
the liberality of the testator towards his wife. 

So where a ‘The bequests appear to us, absolute and unconditional, and 
sooperty dais, We are unable to. concur in the opinion, expressed by the 
and Ss teeteier: Caer Probates, that it is clogged with the condition, that — 
will declares, he the wife should renounce her legal rights, not resulting from 
re a ee 
ft htee Bg ce a , 

—, j i The wife is, in our opinion, entitled to one-half of the 
sont and’ amount of the property of the community, after its debts are 
follows: One deducted. The other half, added to the husbands’ private 
half to, his =fe, property constitutes his estate. The entire amount of this 
half to his broth- estate, after his private debts are paid, is subject to the dis- 
Gea, that the position he has made of it, in his will. One-half of the 
wie ie a ance legacy, in favor of the plaintiff, and the whole of the 
nity, aud one other specific legacies are to be deducted, the balance 


taf after er forms the residue, which is to be divided in two equal parts, 


po os Tay one of which belongs to the wife, and the other to be divided, 
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one-half to Nancy, the daughter of James Theall, and the — 
remaining half to be divided among the children of John September, 
Theall. 

It is, therefore, ordered, adjudged and decreed, that the <a 
judgment of the Court of Probates be annulled and reversed ; 
and proceeding to give such judgment, as in our opinion, 
ought to have been rendered below, it is ordered, adjudged 
and decreed, that the partition of the estate of Joseph Theall 
deceased, be made according to the opinion we have express- 
ed ; and that the case, for that purpose, be remanded to the . 
Court of Probates ; the appellees paying costs in this court. 





RASPILLIER 0S. BROWNSON. 


AreRat FROM THE COURT OF THE echo: JUDICIAL DISTRICT, 7s synen 
OF THE SIXTH PRESIDING. 


An intervenor in a suit commenced by attachment between the original 
parties, although he succeeds in obtaining judgment, cannot proceed on 
_ the attachment bond against the surety for any supposed damages, 
‘because he is no party thereto. > 
There is no privity of contract between the intervenor in’ a suit, already 
begun by attachment, and the surety in the attachment bond, ‘and he 
_5 cannot avail himself of the penalty ‘in the bond. 


The plaintiff took a rule on the defendant, to show cause. 
why he should not be made liable as surety in an attachment — 
bond. The facts show, that one Miles, in Kentucky, sued tine 3 
out an attachment against William L: Brent, then residingin= = 6 7 
Attakapas, in a suit on a promissory note of the latter,fortwo =. | 
thousand three hundred and fifty dollars, given for the price ©’ 
of slaves. Mr. Brownson was the surety in the attachment .- é hws 
bond executed by the plaintiff Miles, While this suitwas “| 
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Wesrtax Dist. pending, Raspillier, the present plaintiff, intervened and claim- 
September, 1834. edthe amount of the note sued on, as having become the 
naspuumr purchaser thereof, and entitled to receive the proceeds. 
on. After several years litigation, he finally obtained judgment 
: for the net amount of the note, without interest. See case of. 
Miles vs. Oden et als. 8, Martin, N’. S. 214. 

Raapillier now contends that he has sustained damages to 
the amount of his costs and interest on Brent’s note, and that 
the attachment bond in the suit of Miles vs. Oden et als., in 
which Brent was a principal defendant, enured to his benefit. 
He seeks to fix this liability on the defendant, as surety in 
said bond. . 

Mr. Brownson appeared, and showed for cause that he could 
not be rendered liable on the attachment bond in this way ; 
that if liable at all, he could only be made so by a civil suit 
in the ordinary way of petition and answer. The rule was 
discharged and the plaintiff appealed. 


7 


Brownson in propria persona, submitted the case without 
argument, no counsel appearing for the plaintiff. 
An intervenor 


Jaw Bullard J., delivered the opinion of the court. 


tachment an The appellant, C. Raspillier, having intervened in a suit 
nal parties, al- commenced by attachment by Miles, against Brent, in which 
though he suc- y y ge . 

ceeds in obtain- the present appellee was attorney and security on the attach- 


po I ae. son ment bond, and judgment having been rendered in his favor, 


on the attach+ for the amount claimed by hiin except interest, took a rule 
against the sure- on the appellee to show cause why judgment should not be 
posed dainages, entered against him, for the amount of damages, sustained 
atau by him, as the real party in interest. 

There is no - To this rule the appellee showed for cause, that he was 
privy ot cor not a party to the suit, and that if he was liable for damages, 
yo ape Se as surety on the bond, they could be recovered only by regular 

by attach- suit. The rule was discharged, and the complainant appealed. 
posed and the We are of opinion that the court did not err in dischatging 
attachmentbond, the rule. Besides the obvious objection that Raspillier wa’ 
out himself of not @ party to the bond, and that there existed no privity of 
the bond." contract between him and the appellee, it appears ‘that ‘final 
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judgment had already been rendered in the case, as tothe Wazerznm,Dser. 
principal demand, and it was too late to engraft'upon it any eee September, 1008. 
new incidental question. Nothing remained to be done but —— 

to execute the judgment rendered on the appeal. cunBT Br.ais. 


It i is, therefore, dian adjudged and dense that - 
judgment of the District Court be affirmed, with costs, - 


PORTER US. CURRY ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. , 


The captain of a steam-boat, owned by several persons, (including the 
captain) has authority to contract for freight, to be carried according to 
the usual trade of the boat; and all the owners are bound by such 
contract, even without their assent given thereto. 

The captain, as agent of a steam-boat, may make contracts to take effect in 
futuro, to carry freight according to the usual course on trade oF said 
boat. 

Where the captain of a steam-boat, contracts to carry certain freight, 
at a future day, between the well known termini of his voyage, and fails 
‘or violates such contract, the owners of the boat are liable in ‘damages, 
for all the loss sustained by the party, with whom the contfact 1s made. 

The measure of damages, arfd just criterion of loss. to the owner, s the 
value of his property, at the place of destination, after deducting freight. 


The plaintiff alleges, that through his agents in. New-Or- 

leansy.i in February, 1829, he employed captain R., W. Curry, 

commander and part owner of the steam-boat Attakapas, then 

running in the trade, from St. Martinville to New-Orleans, to 

carry five thousand seven hundred gallons.of molasses, worth 

one thousand four hundred and twenty-five dollars,, from the 
30 
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Warmer Dist. sagat plantation of Messrs. Dubuclet & Benoit, on the Bayou 
September, WA. Teche, to New-Orleans ; that to carry the said contract into 
a effect, the plaintiff, by his agents, Fisher, Burke & Watson, 
evunr ee ats, in New-Orleans, shipped one hundred and sixty empty 
barrels, to be filled up with said molasses, at the said 
plantation, and shipped and returned from thence to New- 
Orleans, for which a freight of one dollar and twenty-five 
cents per barrel, was to be paid. The plaintiff further 
charges, that the said captain Curry failed to deliver more 
than sixty of the empty barrels, until long after the time 
agreed on; and that he failed to receive the said barrels, 
when filled up, and towreturn them according to agreement, 
as specified in a bill of lading for the empty barrels, and 
wholly failed and refused to receive the said molasses, 
although repeatedly requested to do so; and that the molas- 
ses remained two months, after they were to have been 
shipped, and until the close of the navigation, in July, 1829, 
when by fermentation and leakage, the molasses, in conse- 
quence of the failure of captain Curry to perform his contract, 
were wholly lost, except about fifty barrels, which were sent 
by another conveyance. He estimates the loss sustained, 
in consequence of the non-fulfilment of said contract, at one 
thousand six hundred dollars, for which he avers the captain 

and owners are liable, and prays judgment accordingly. — 
The defendants plead a general denial; that they were 
not bound by the contract, which appeared to be made by 
one B. Lafosse, as clerk of the steam-boat, who signed 
the bill of lading ; that he had no authority to sign such an 
instrument, and that the contract alleged to be made, in 
plaintiffs petition, is entirely out of the usual course of 
business, which the said clerk was engaged to perform ; they 
aver, that if they were bound, they have fully complied with 
their obligation ; that they delivered the one hundred and 
sixty empty barrels as directed, which were never put — 
in @ situation to be returned by the steam-boat; se that the 
non-compliance with the contract, as alleged, was solely the 
fault of the plaintiff or his agents; that if all of said’ empty 
barrels were not delivered, it was owing to the danger of the 
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navigation, for which they are. not responsible. ‘They aver, ‘ 





that more than one year has elapsed, previous. to instituting = — Sai . Su 


this suit, from the time of the contract; consequently the ~ 
action is barred by the prescription of one year. 

The plaintiff proved by several witnesses, the agreement, to 
carry the molasses to New-Oxleans, as alleged ;. that captain, 
Curry, when he delivered the last lot of empty bazrels, late 
in the season, from another steam-boat, (the Lady Lafayette} 
positively refused to receive the molasses, at the sugar 
plantation of Messrs. Dubuclet & Benoit; and that the 
molasses, with the exception of about fifty. barrels, were 
wholly lost te the plaintiff; and the remaining fifty were 
shipped by another conveyance, but were so sour and leaky, 
as to be scarcely of any value. 

The clerk of the steam-boat. swears, he filled up and signed 
the bill of lading, according to the orders of captain Curry. 
It stipulates as follows; 

“Shipped in good erder, &c., by F. B, & W., on board the 
steam-boat Attakapas, whereof Curry is master, now lying 
in the port of New-Orleans, one hundred and sixty barrels, 
deliverable to Messrs. Dubuclet & Benoit, &c., to be filled 
up with molasses and returned to the shippers, &c., in 
like good order and condition, at the port of New-Orleans, 
(the dangers of the seas only excepted) unto the. shippers, 
(F. B. & W.) or to their assigns, he or they paying freight 
for said barrels of molasses, at the rate of one dollar and 
twenty-five cents a barrel, &c. In witness whereof, the 
master or purser of the said vessel, hath affirmed to three bills 
lading, &c. Dated, New-Orleans, the 6th day of February, 
1829.” ‘“*B. Lafosse.” 

The defendants proved, that captain Curry stopped once 
for sixty or seventy barrels, which were not then ready. 

Dubuelet proved, that he and Benoit sold the quantity 
of molasses stated, (five thousand seven hundred gallons) for 
thirteen horses, estimated at seven hundred and fifty dollars. 
It was also proved, that Fisher, Burke & Watson were 
the agents of plaintiff, and that the molasses were worth 
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Wasrzay Dist. twenty-eight cents per gallon, in New-Orleans, at the time 
September, 1834. they were to be delivered. 
PORTER “The defendants’ counsel moved the court to charge the 
couny sr ats, juty, that the contract arising on the bill of lading, to carry 
property or freight, at a future day, made by the captain, was 
not binding on the owners of the boat, unless the captain was 
specially authorised to make such a contract, and that the © 
power of making such a contract, is not included among the 
general powers possessed by captains to make contracts, 
which are binding upon the owners of vessels, &c. The judge 
refused, and charged the jury to the contrary of that requested. 
The defendants’ counsel moved further, that the claim of the 
plaintiff, being for damages arising from the non-delivery of 
the barrels, &c., was barred by the prescription of one year; 
but the judge charged the jury, that the plaintiff’s claim 
consisted of two branches, one for damages, for the non- 
delivery of the barrels received on board; and the other for 
damages, for not taking on board molasses, &c.; that as to 
the first claim, the plea of prescription had attached ; but 
that as to the second, the court was of opinion, that said plea 
was not applicable. The defendants moved several other 
clauses, to be given in charge to the jury, to all of which, and 
those stated, the judge refused, and a bill of exceptions 
was taken to said charge. 
The jury returned a verdict of nine hundred and eighty- 
two dollars fifteen cents, for the plaintiff, and after overruling 
a motion for anew trial, the district judge rendered judgment, 
in conformity to the verdict. 
The defendants appealed. 


Bowen and Lewis, for the plaintiff. 


1. In this case, the defendants resist the claim for damages, 
on the ground that they were not put in delay before suit. 
This was not necessary, as a party may be en demeure by the 
mere operation of law, when the breach of the contract is 
declared by the law, equivalent to a default. La. Code, 
art. 1905, No. 3. 

2. When the thing to be. given, or done, by the contract, 
was of such a nature, that it could only be given or done, 
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within a certain time, which has elapsed, or under certain \ 


circumstances, which no longer exist, the debtor need not be ™ ptember, 1834 


put in delay, to entitle the creditor to damages. La. Code, 
art: 1927, No. 1. 

8. Merlin, after laying down the: Tole, that ‘s -speaiab 
demand is necessary to puta debtor: in delay, unless the: 
contract stipulates, that it shall be fulfilled: in a fixed time, 
states as exceptions to the rule, cases in which the debtor is 
en demeure, without a subsequent demand : 1, Conventions 
which relate to commerce, as an agreement to carry mer- 
chandise to a fair, when the debtor is:igedelay, if he lets the 
time of the fair pass, without carrying the goods, &c. 2. 
Conventions which must be executed in a certain: time; 
as repairing a wall, in danger of falling, &c.. 3 Merlin’s 
Reports, Verbo Demeure, p. 515. 2 Ibid. Verbo Commintoire, 

. 491. 
4 4. This is a commercial contract, and is not to be governed 
by the technical rules respecting demeure, contained ‘in our 
Code, but by the commercial law. The La. Code contem- 
plates the existence of a future Code of Commerce. « See 
art. 2823. | : 

5. Until a commercial code is adopted, commercial 
conventions must be determined by the ‘existing commercial 
law, as recognised in the Code, in relation to bills of exchange’ 
and promissory notes. Other commercial contracts’ are 
decided: by commercial law. La. Code, 1908. ry La. 
Reports, 225. 

6. The captain or master of the boat, vehi sani this 
contract, had authority to make it, which was binding 
on the owners. The bill of lading was signed by the clerk, 
which is usual, and is done by the orders of the master. A 
bill of lading may be signed by the mate or clerk. ieeemprereid 
Sea Laws, 94, 172. . 

7. The owners are responsible for every contract of the 





"master, relative to the usual employment of the vessel!’ 


Abbott on: Shipping, 152, 132, 133, 134. 
8. But if a vessel be built for passengers only, the owners 
would not be liable for the contract of the captain, to take 
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tt oment: or if it were employed in a particular trade, they 
Sepicy 18) would not be responsible for the contract of the master, to 


vonren employ her in a different trade. Abbott on Shipping, 134... 
cunRr “rr aus. 9, This court has decided, that by the law of this state, 
owners are liable for contracts of freight or passage, entered 

into by the captain. 6 La, Reporis, 319. 

10. This contract was in part executed, by taking i in ond. 
delivering the empty barrels, &c., and a voluntary execution, 
involves a renunciation of all exaaptions toit. 6 La. Reports, 

11. The prescriptiqg of one year, cannot be pleaded to this 
action, which is not a quasi delit, but a breach of contract. 
and the article $501 of the La. Code relied on, applies only 
to quasi delits. 2 La. Reports, 429. 3[bid.591. _ 

12. If they claim it under that part of article 3501, which 
gives it as an exception to the action, for the delivery of goods 
or merchandise, we answer, that this part of the article has 
‘neo relation to this action, which is brought, not to recover. 
damages for the non-delivery of shipped articles, but for not, 
receiving on board merchandise which was ready, and 
contracted to be shipped by defendants. 

13. The court erred in charging the jury, that prescription 
barred that part of our claim, which demanded damages for 
the loss of the one hundred and twenty barrels, by which the 
jury only gave damages for the loss sustained on the molasses. 
The judgment ought to be amended, so as to allow the value, 
of the barrels. aaaeiitl 


Simon & Brownson, for defendants. 

1. The contract on which this suit is instituted, called 
*¢bill of lading,” containing a stipulation to receive freight at 
a future period, is not obligatory on the owners, unless the. 
captain was specially authorised to make such a contract; 
and that authorisation is not included in the general powers 
which captains have, in the conduct and administration of 
their crafts. Jacobson’s Sea Laws, p, 94,. Abboit on Shipping, 
p- 132, 133, 134, 
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2. The plaintiff’s claim being for damages, resulting'ftom Wasreas 


the non-delivery of certain barrels put on board, the claim 
is: prescribed by the prescription of one year. La Code, 
art. 3501. 

3. The stipulation contained in the bill of lading, to receive 
molasses on board the boat, ata future period, being in its 
nature a synallagmatic contract, it is not valid as such, 
having been signed only by one of the parties. La. Code, art. 
1758, 1759, 1791, 1792, 1793, 1794. 6 Toullier, ‘Nos. 18, 
19. 6 La. Reports, 215. : 

4, The plaintiff, by said contract, was not bound to deliver 
the freight, and we had no means of compelling him to 
comply with that part of the contract. Could he not, not- 
withstanding said stipulation, have given his freight to 
another boat? What was to prevent him? A bill of lading 
is a receipt ; something must be received to give force thereto. 
In this case nothing was received, it was only a promise i 
futuro; and it must be reciprocal, on one side to take, and on 
the other to deliver, otherwise there is no contract. sg ii 

5: The plaintiffs claim being for damages, resulting from 
an imputed neglect, it isin the nature of a quasi delit, and 
therefore the claim is barred by the prescription of one year. 
La, Code, art. 3501, 2294, 2295, 2296. 6 Toullier, No. 232. 
Code Nap. art. 1382, 1383. 

6. The damages claimed, arising from a passive violation 
ofa contract, the defendants are not responsible, unless.they 
have been put in delay, according to law. Ld Code, art. 
1905, 1906, 1925, 1926, 1927. 6 Toullier, Nos. 238, 239, 
240, 241, 244, 254. 

7. In case the jury were: of opinion, that damages. are 





NN 
En 
pa Biel 


due, we contend, that there being no fraud imputed to the — 


defendants, the damages ought to be the value of the 
molasses, at the place where it was purchased, and not at the 
place where it was to be delivered. La. Code, art. 1038, 
6 Foullier, No. 289. 











240 CASES IN THE SUPREME COURT 


Wesrznx Dist. Mathews, J., delivered the opinion of the court. 

Sepiember, 1854 Ty this case the plaintiff sues the master and owners of the 
vonrzn —_steam-boat Attakapas, to recover the value of a certain 

cunsr 5? aus. quantity of molasses, of which he was owner, and which he 


Sadie tain alleges was lost to him by the misconduct of said master, by 
owned by sever: acting in violation of, or neglect to comply with the conditions 


aulee os = of a contract, by which the defendant Curry, promised and 


= has author. undertook to carry and convey said molasses from Attakapas to 


for o-, to be ‘New-Orleans, for and on account of the owner. The cause 


ee to the usual Was submitted toa jury in the court below, who found a ver- 


trade of the boat; dict for the plaintiff, and assessed his damages to the sum of 


ners are bound nine hundred eighty two’ dollars and fifteen cents, and judg- 


by such 2 

even “vithou ment being thereon rendered, the defendants appealed. 

ora’ S — ‘The counsel for the appellants do not contest the liability 
The captainas of the master under the contract, and circumstances as proven. 


tof a steam- 
a na make in the case, but insist that the other owners are not legally 


comuacts to take hound by the agreement or contract made by him, as there is 
to carry freight no evidence of their assent to it, and the captain of the boat 
according to 

usual course of did not act within the scope of his authorised powers as such. 


wong of aid The principal facts in relation to this contract, are as‘fol- 


Where _ the low: the master of the boat who was also a part owner, 
captain ae cont being in New-Orleans, agreed with Fisher, Burke & Watson, 


ya Rag — the agents of the plaintiff, to transport empty barrels from the 
at a future day, city to the plantation of Dubuclet & Benoit, situated on the 


rae te of Bayou Teche, in Attakapas, for the purpose of being filled with 
his voyage, and molasses, and when thus filled, tocarry them back to New- 


fails or violates 
such contract, Orleans, to’be delivered to the factors of the plaintiff, &c. 


th 
the boat 2 ae ie The agreement thus to carry, was according to the usual 


ple in damages trade of the boat; it is true, that there is no evidence which 
sustained Mes the shows that the master was in the habit of making contracts 


gd ote is to carry, totake effect in futuro. But we are unableto perceive 
yore! RY any thing unreasonable or contrary to the usual course of 
of damages and trade, in which the boat was used in a contract, to transport 


just criterion of Hroduce at some future voyage between the well known 


er, is the value termini of her voyages. We are of opinion, that the master 
at the place of had authority to make a contract, such as was entered into 


d 
tor dedetng in the present instance, so as to bind the owners, and the 
fre 


ight. 
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evidence is'clear as to its violation and consequent loss of the Wsersas 
- molasses. But it is contended for the defendants, that the Ssember, 4 


~ ie 


measure of damages assumed by the jury is erroneous. We 
think not ; the true and just criterion of loss to the owner, is 
the value of his property at the place of destination, deducting 
the cost of freight, and it cannot be pretended, that the verdict 
exceeds that value. . 


It is, therefore, ordered, adjudged mai decreed, that the 
judgment of the District Court be affirmed, with costs. 


M‘DANIEL v8. INSALL. 


APPEAL FROM THE COURT OF THE “FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


A waiver of the right to have the evidence taken down by the clerk, is not 
a waiver of the right to have a statement of facts, so as to enable the 
party to prosecute an appeal. 

Where there is not such a statement of facts, as the Code of Practice requires, 
and the evidence not sufficiently complete to enable the court to examine 
the case on its merits, yet, when justice requires it, the case will be 
remanded for a new trial. 


This is an action to recover the value of a slave, hired by 
the plaintiff, to the defendant, and which the former alleges, 


‘ was lost by the negligence and misconduct of the latter. The 


petition charges, that he hired a negro girl, about eighteen 
years of age, to the defendant for a year, that about nine 
months afterwards the girl became sick, of bilious fever, on 
the defendant’s plantation, who neglected to have her properly 
attended to, or to send fora physician, or to give her any 


medicine, or notify the plaintiff of her condition, for about 


seven days, when she had continued to get worse daily, and 
31 


v8 


242 
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Wrsrzxx Dist. sunk so low in disease, that it was impossible to save her. 
September, 1834. He charges the defendant with gross negligence in not calling 
=‘aynnat in medical aid, and notifying him of her condition. He prays 


niaaé, 


judgment for seven hundred dollars, as the value of said slave. 

The defendant pleaded a denial; reserving his right to 
spread on the record eres more fully, his matter of 
defence. 

At the trial, the plaintiff sbi leave of the court, to 
amend his petition by adding two interrogatories, to be 
answered by the defendant, in open court, which was objected 
to, but no bill of exceptions taken. 

1. Did not the plaintiff hire to you the negro woman 
mentioned in the petition? If yea, at what time, and for 
how long, and for what price? 

2. Did not the said negro woman belong to the plaintiff, 
and had he not had possession of her for some time before 
he hired her to you? 

The defendant refused to answer the interrogatories. 

On the trial, the depositions 6f several witnesses, taken on 
interrogatories, propounded by the parties, were read. The 
testimony showed, that the defendant employed the slave on 
his plantation as a cook, and in the month of September, she 
was taken sick of a bilious fever, and was put in a cabin 
about one hundred yards from the dwelling house. The 
witnesses state they do not know how she was treated, but 
that the defendant, was not a cruel or bad master. One 
Witness swears, that the defendant sent word by him tothe 
plaintiff, that his negro was sick, which message, he delivered. 
It appeared that the slave was sick a few days before the 
defendant notified the plaintiff of it, and that she died four 
or five days after the plaintiff took her home, of bilious 
inflammatory fever. 

The testimony of two witnesses, who testified orally, was 
not taken down by the clerk. The presiding judge took- 
brief notes of their testimony, to enable him to charge the 
* iagtien one of the witnesses alluded to, states the girl 
took sick on Monday, and word was sent on Sunday follow- 
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ing, to the plaintiff; she kept about, worked some, but still wee 


complained, she cooked, washed and worked out, He bled 
her on Tuesday, by defendant’s direction, Heard defendant 


_ tell the servants to ask her what she wanted. It was a sickly 


time. Defendant was at home all the time of her illness ; 
paid little attention,to his own slaves when sick. On Satur- 
day she got worse. She was pregnant. On Sunday sent 
for Mr. O’Bannon to see her, and notified plaintiff, sent for 
no physician, and no medicine was given to her, He gave 
medicine to his own slaves when sick. He expressed a wish 
to send the slave home, but witness does not recollect on what 
day. 

The evidence further showed, that the plaintiff did not 
call a physician, for four or five days after he took the slave 
home. ‘The doctor testifies, he was called in about ten hours 
before she"died ; when he first saw her, she was in a state of 
insensibility, her extremities cold, 

The jury returned a verdict for the plaintiff, of three 
hundred dollars. The defendant’s counsel moved for a new 
trial, on the ground, that the verdict was contrary to law and 
evidence. 

The judge’s charge to the jury, was in substance, that 
‘if defendant’s neglect was such, as to convince the jury, that 
it was the cause of her death, he is responsible ; but not else.” 

The motion for a new trial was overruled, and judgment 
rendered in conformity to the verdict. The defendant 


appealed. 
Lewis, for the plaintiff and appellee, moved to dismiss the 


appeal. 1. Because there is no statement of facts, or bill of — 


exceptions in the record. 2. There is no certificate of 
judge who tried the cause, nor of the clerk, certifying that 
the evidence on which the cause was tried, is in the record. 
3. Because the whole of the evidence on whicn the cause 
was submitted to the jury, was not taken down by the 
clerk, &c. 

Linton, for defendant and appellant,’ at the same time, 
presented a petition, praying for a mandamus to the district 


M‘DANIEL 
— : 
INSALEs 
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Wasrsax Dist. judge, requiring him to show cause, why he will not make a 
September, 1854 statement of the evidence of John Simgleton, a witness, 
inns examined in the trial of the cause, whose testimony was not 
msauz, taken down in writing by the clerk, &c. 
The court ordered the mandamus to issue accordingly. 
The district judge showed for cause, that he was unable 
to make any other statement of facts, of the testimony of 
said witness, further, than what was contained in his notes, 
taken on the trial, to aid him in charging the jury. That 
he cannot return his notes as a complete statement of facts, 
but annexes them to this answer. He further answers and 
says, that at the trial, the counsel for both parties, expressly 
waived their right, to have the testimony taken down by the 
clerk, from which, he inferred no statement of facts would 
be called for ; that if he had had the slightest intimation that 
he would have been called on for a statement of facts, he 
would have had the testimony taken down by the clerk, orhave 
taken full notes of it himself. He further says, that it was 
several days after the trial, when he was called on for the 
first time, for a statement of facts, when it was impossible for 
him‘to recollect the testimony given on the trial of the cause, 
except so far as contained in his notes ; that he handed his 
notes to the defendant’s counsel, telling him that it was the 
only statement of facts then in his power to make. 
- The clerk certified to all the other evidence, being in the 


record. 


Lewis, for the plaintiff, moved to dismiss the appeal. 

1. Because there is no statement of facts or certificate of - 
the judge, as required by Code of Practice, art. 586. 4. La. 
Reports, 8. 3 La. Reports, 454, and authorities there cited. 

2. Defendant by not causing all the testimony to be taken 
down in the court below, has lost his right to have the cause 
reviewed in the Supreme Court. Code of Practice, art. 601. 


Linton, contra. 
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Bullard J., delivered the opinion of the court. Wesrenw Drer. 

In this case, the appellant moved for a mandamus against 27 aaa, — 
the judge, before whom the trial was had, directing him ~ eR 
to make a statement of facts, or to show cause why he does meitt. 


not. The judge in his return shows for cause, for not making — A_ waiver of 
a complete statement of facts, that at the trial, both parties We ogee te 
expressly waived the right of having the evidence taken ke" “Sak 


down by the clerk, and he concluded from that circumstance, waiver a the 
that a statement of facts, would not be called for; that pb do roe pr 


he cannot recollect the evidence, except so far as contained 4 in the potent mn, 
his notes taken on the trial, which accompany the return ; secutean appeal. 
and which he says, were taken merely for his own satisfac- 

tion, and to enable him to charge the jury. 


The attorney for the appellant, applied to the plaintiff’s Where there 
attorney, to agree with him on a statement of facts, in dué ‘20 such 8 


time. It was declined and application made to the judge. % the Code of 


A waiver of the right to have the evidence taken down by quires, and the 
the clerk, is not, in our opinion, a waiver of the right to”have a fcioatly — 
statement of facts, so as to enable the party to prosecute an plete to — 
appeal. The record does not furnish us such a statement of mine the case on 
facts, as the Code of Practice requires, and the case,cannot me Bone ws Bn 
be examined in this court, on the merits. Justice requires, — 
that it should be remanded for a new trial. pny for a 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed, 
the verdict set aside, and the case remanded for a new trial, 
and that the appellee pay the costs of the appeal. 








ana at 


eee ON Te ere ne Caen eae a 


Wesrzry Dist, 
September, 1834, 
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LAPOINTE US. GUIDRY. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SIXTH PRESIDING. 


On a mere matter of fact, submitted to a jury, when the evidence does not 
show the verdict to be clearly wrong, the verdict and judgment will not 
be disturbed. 


This is an action of trespass, in which the plaintiff claims 
three hundred dollars, for damages sustained, by the defend- 
ant’s cattle breaking into his fields, and destroying his fences 
and every thing in the fields ; and for fifty dollars damages, 
as the price of a favorite dog, which he alleges, the defend- 
ant wantonly shot, while assisting in turning the defendant’s 
cattle aut of the fields. 

The defendant excepted to answering to the merits; on 
account of vagueness and want of certainty in the allegations 
of the petition. On answering to the merits, he pleaded a 
general denial; and that nod damages should be allowed, 
because the enclosures or fences were in bad condition, at the 
time the plaintiff complains of the trespass being committed, 
and not made in conformity to the rules and regulations 
of the parish. 

The testimony consisted entirely of witnesses, whose 
statements were taken down by the clerk, The plaintiff 
showed by several witnesses, that his fence was about five 
feet high, surrounded on the outside by a ditch, and made of 
cypress pieux ; that the defendant’s cattle broke in repeatedly, 
by breaking and throwing down the posts and pieur. One 
witness says, the plaintiff repeatedly mended his fences, and 
that he was ultimately compelled, to abandon his field to the 
defendant’s cattle. The field had all the gleanings in it, and 
witness would not have taken eighty dollars for his own field, 
which was smaller than plaintiff’s ; this was in the fall. It 
was proved, that the plaintiff’s dog was killed by defendant, 
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but no specific value was proved, or damage sustained by his Wzsrxax Dist. 
loss ; it was only said, he was a good hunting dog. September, 1834. 
Defendant’s witnesses stated, that at the time of the romrs 
damage complained of, the plaintiff's fences were in bad —gurpar. 
order, that they consisted of three or four pieux, the posts were 
tied with strings in many places, and in a wet time they gave 
way, and the pieux dropped down. The fence appeared to 
be a year or two in this fix. 
The jury returned a verdict for the defendant. The verdict 
was rendered on the 17th of May, 1833, and the judgment 
of the court thereon, was rendered and signed on the next 
day. 
The plaintiff appealed. 


1. Neveu, for the plaintiff, contended that the judgment and 
verdict should be reversed. The judgment was signed before 
the three judicial days elapsed, required by “the Code of 
Practice. 

2. The evidence clearly shows, that the plaintiff is entitled 
to damages. 


Voorhies, contra, submitted the case for the defendant, on 
the following points: 

1. This court has repeatedly decided, that it will not 
disturb the verdict of a jury, unless it appears to be clearly 
against the law and evidence. 

2. No motion for a new trial having been paca] the 
judgment and verdict must be confirmed, 


Bullard, J., delivered the opinion of the court. es acne 
This is an action of trespass, in which the plaintiff claims matter, of fact 
remuneration, for damages done by the cattle of the defend- jury, when the 
ant, breaking into his enclosures, and for killing his dog. —. = 
be 


The defendant pleaded the general issue; and that the uae » 
plaintiff’s fences were not such as are required by the police the the verdict and 
regulations of the parish. The jury found a verdict for the et be disturtned: 


defendant, and the plaintiff appealed. 
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Westzan Dist. The whole matter, which was that of fact only, was left to 
September, 1834. the jury, and from the evidence in the record, we are not 
nasixzau = enabled to say, that the verdict was so clearly wrong, as to 


“a authorise the interference of this court. 


BENDY ET Ais, 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


~ 


BABINEAU, CURATOR, &c. 08 BENDY AND DUGAT. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The law presumes certain formalities, which must be pursued in order to 
obtain a judgment of interdiction against a person above the age of 
majority. 

The law presumes every person above the age of majority, capable of 
managing his own affairs; even deaf and dumb persons not excepted. 

Where a person has not been interdicted, in pursuance of law ; but being 
deaf and dumb, and a curator appointed to manage his affairs, such 
curator, cannot claim a legal mortgage on the real estate of another, who 
has intermeddled, and collected moneys due said deaf and dumb person. 


This action was commenced by the plaintiff, as curator of 
Jean Babineau, alleged to be an interdicted person, against 
one Joseph Dugat, to render him liable for intermeddling with 
the estate of said Babineau, for the sum of two thousand 
dollars, with a legal mortgage, from the time of such inter- 
meddling ; and against W. Bendy, to subject a plantation 
purchased by him, from Dugat, since the above mortgage 
attached. The plaintiff alleges that Jean ‘Babineau ‘was 
deaf and dumb, from his nativity, and incapable of managing 
his affairs; that in January, 1819, one J. C. Guilbeau, was 
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regularly appointed a curator of said Babineau, who collected Wzsrsax Disr, 
and received considerable sums inherited by the latter, and Sdmber, 1854 


died in 1820, without rendering any account. That in 1821, 
Joseph Dugat, maternal uncle to the interdicted, then without 
any curator, took upon himself, without any authority, to 
administer his estate, and collected and received from the 
widow and heirs of Guilbeau, the former curator, about 
the sum of two thousand dollars, which he still retains: 
that in consequence of such interference, without authority, 
or any appointment, all his property from that date became 
legally mortgaged for the:payment’ of all sums which may 


- be found due by him. That since then, and'in the year 


1831, the said Dugat, sold sugar plantation to one’ W. 
Bendy, which was, and is liable to said mortgage, in fayor 
of said interdicted, and that said Dugat, has left this state, 
andis now absent therefrom: The plaintiff, further alleges, 
that he has been duly appointed curator, to the said Jean 
Babineau, and as such, fully authorised to administer his 
affairs: He prays that a curator ad hoc, be appointed to 
represent Dugat, and that he be duly cited, and that he have 
judgment againgt the said Dugat, for the sum of two thousand 
dollars, with a legal mortgage, on all the real property pos- 
sessed and owned by him, since the year 1821, until final 
payment, and that the said Bendy, be cited to show cause, 
why the plantation, purchased by him, should not be ae 
and sold in payment of said claim. 

The defendant, Bendy, pleaded a general denial ; admitted 
the purchase of the plantation, from Dugat, now absent in 
Texas, for a valuable consideration, and who bound himself 
to warrant the title thereto: He prays, that a curator ad hoc, 
be appointed to represent and defend said Dugat, and that 
the plaintiff’s demand be rejected. 

But in case judgment should go against the land, he prays 
judgment against Dugat, annulling the sale and decreeing 


the re-payment of five hundred dollars, which he has advan- . 


ced, and that his notes be given up and cancelled, &c. 
The curator ad hoc, of Dugat, pleaded a general denial, &c. 
32 


BABINEAU 
ET Als. 
V8. 
BENDY ET Als, 











Western Dist. 
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The evidence showed, that when the first curator of Jean 


Scpiember, 1834. Babineau died, in 1820, Dugat being the maternal uncle of 


the laiter, took him to his house and acted as his curator, and 
administered his person and estate, without any legal appoint- 
ment, from any court whatever ; that he kept the said inter- 
dicted until he (Dugat) absconded from the state, in 1831. 
In 1821,Dugat made a settlement with the representatives of 
the late curator, and received the sum of two thousand 
dollars, on account of said Jean Babineau, which he never 
paid over, and still owes. The plaintiff also produced in 
evidence the act of sale from Dugat to Bendy, of the planta- 
tion claimed, made in 1831. 

The court, after hearing all the evidence, gave judgment 
against Dugat for the sum of two thousand dollars, with 
legal interest from judicial demand, without recognising any 
legal mortgage on any of his property, and discharged Bendy 
from all liability, on account of. the plantation. 

The plaintiff appealed. 

The only sentence of interdiction ever pronounced, appears 
to have been made in 1819, by a family meeting of the 
relations of said Jean Babineau, when he was twenty-eight 
years of age, before the parish judge of St. Martin, which is 
written in the French language. These proceedings were 
homologated, and Guilbeau was appointed curator to the 
interdicted. The judgment of homologation, is written in 
English. The evidence showed, that the only infirmity 
which the interdicted labored under, was want of hearing 
and speech, that he was deaf and dumb, from his nativity. 


Simon, for the plaintiff. 

1. Contended, that under the art. 3283, of the La. Code, 
there is a legal mortgage on the property of those who have 
intermeddled with the administration of property of inter- 
dicted persons. Dugat, without being legally appointed the 
curator of Jean Babineau, but having holden himself out as 
curator, duly appointed to the said individual, has received a 
sum of two thousand dollars, in the right of said Babineau, 
has now become subject to the consequences of his inter- 
meddling. 
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_. 2. Acurator hadformerly been appointed toJean Babineau, Wzst2ax Dist, 
as an interdicted person; the proceedings were had under the September, 189A, 1834, 


art. 409, of the La. Code, and said proceedings were sufficient 
to constitute the said Babineau, an interdicted person, in the 
legal sense of the term, therefore, the property sold by Dugat 
to Bendy, is subject to the legal mortgage of the interdicted. 


Lewis & Brownson, for the defendants. 

1. Interdiction can only be pronounced by a judgment of 
the Prebate Court. Civil Code, p. 78. art. 5-8. p, 80, art. 14, 
and Code of Practice, 

2. There is no judgment interdicting Jean Babineau. The 
act set up as evidence of a judgment of interdiction, is a 
nullity, because it is written in French, and is not accompanied 
by any of the formalities required by law, in such cases; 
there is no petition, citation nor default taken. 1. Martin’s 
Digest, 216. 1 La, Reports, 438. 

3. No tacit mortgage can exist in this case, because there 


was no person interdicled. Ciwwil Code, 456, art. 20. 


4. No legal mortgage exists, except in cases expressly 
provided by law. Civil Code, 454, art. 16. Arréts de la Cour 
de Cassation, vol. 26, p. 149, n.46, du 27 Avril 1824, on articles 
2121 and 2135 of Code Napoléon; which agree with our 
Civil Code, p. 454, art. 19. 

5. No legal mortgage can exist in this case, against third 
persons, because the interdiction was not published as thelaw 


’ directs. Civil Code, p. 78, art. 11. 


6. There is no record of the proceedings of interdiction in the 
parish where the land lies, to put third persons on their guard. 

7. The parole testimony in the cause is not good against 
Bendy, for any purpose; a record of a judgment of inter- 
diction by the proper tribunal, being the only legal evidence 
of that fact. 


Mathews, J., delivered the opinion of the court. 


In this case, Dugat, one of the defendants is sued as having 
intermeddled with, and taken on himself, the management 
of the person and estate of Jean Babineau, for whom the 
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Wesrrex Dist. plaintiff acts as curator and alleging that he, the said Jean, 
September, 1834. ig 9, person interdicted as incompetent to administer his own 
nasivzau property, &c. in consequence of being deaf and dumb from 
puxpy 2r azs, bis: birth. The proceeding against the defendant, Bendy, 
has for its object, to subject certain property in his possession; 
as purchaser from Dugat, to a tacit or legal mortgage, which 
is claimed in favor of the interdicted person, on all Dugat’s 
property. The court below, rendered judgment against the | 
latter, for the amount of funds by him received on account 
of the interdicted, but decided against the claim of mortgage, 
on the property in the hands of Bendy, which had been 
purchased from. Dugat.. From this judgment, the plaintiff 
appealed. 
The correctness of this judgment, in relation to Dugat, is 
The law pre- NOt questioned, and the right of mortgage claimed, depends _ 
games - certain solely. on the fact, whether the deaf and dumb person was 
which “must be legally interdicted. 
er ead judge The evidence of the case, how that he had, during his 
a interdie- whole life, been considered as incapable of managing his 
pero aove the the estate or person, with ordinary judgment and discretion, in 
had gl consequence of the want of hearing and speech ; but no 
sumesevery per- formal judgment of interdiction, seems ever to have been 
son above the 
poke of ma majority, pronounced by any competent tribunal. It is true, that a 
“his own Curator was appointed to him, at a time when he was ovet 
roe ee the age‘of majority, and after the death of the person so 
persons not ex- appointed, Dugat, the maternal uncle of the individual 
gee a per- Presumed to be interdicted, assumed to act for him. . The 
son has not been mortgage claimed on the property of the intermeddler, is one 
interdicted 1” created by law, and must be confined: to cases expressly 
ed oot and being provided for. The article of the old Code, relied on by the 
and a odors plaintiff, is found at page 456, and is expressed in the follow- 


Po tie. alice, ing words, “there isa legal mortgage on the property of 


such curator can- those, who, without being tutors or curators, have taken on 
meatape 65 e themselves, the administration of the property of minors, 
other, who has persons interdicted or absent, from the day when they did the 
intermeddled first act of that administration.” 

moneys due —_ The law prescribes certain formalities, which must. be 


person. pursued, in order to obtain a judgment of interdiction against 
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any person who, from being of the age of majority, is presu- Wusrens Dist’ 
‘med tobe capable of managing his own affairs; and we pn dt 


know of no exception in relation to the deaf and-dumb. The 
person in whose favor the mortgage is claimed, in the present: 
instance, not having been interdicted in pursuance of the. 


rules prescribed, is not one of those for whose benefit and: 


protection the article of the Code cited provides. And 
according to the article 16, page, 454, of the same book; 
“there are. no legal mortgages, but in the cases directed by 
law.” 


It is, therefore, ordered, adjudged and decreed, that a 
judgment of the District Court be affirmed, with costs, &c. 





NIBLETT 0S. WHITE’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


Where a person borrows the slave of another, to do certain work for him, 
and through his neglect, or imprudent conduct, the slave dies, ben will 
be bound to pay his value to the owner. 

So where A borrows the slave of B, to haul.a load seven or eight miles, and 
astorm comes on, and the borrower refuses to stop and take shelter for 
himself and the slave, and the latter is lost, A will be answerable to B, in 
damages for the value of the slave. | 


- ‘This is an action for damages, against the widow and heirs 
of the late Joseph White, to recover the value of a negro 
boy, owned by the plaintiff, and alleged to have been lost by 
the negligence of the said White, while in his possession on 
loan. 

The petition charges, that in the month of February, 1832, 
the plaintiffloaned a negro boy named Cesar, about sixteen 


years of age, to Joseph White, then livingin the parish of. 


Lafayette, who engaged, as he was bound by law, to take good 
care of said boy, and treat him well. That instead of doing 


~— 
ve. 
WHITE'S HEIRS, 
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Wzsrerx Dist. so, he required the boy to work after night, in the cold and 
prs vanesrentertel rain, at a very unusual hour, without using any precaution 
smsierr — to protect him from the cold and inclemency of the weather, in 
warveenmme. consequence of which he died; he alleges the boy was worth 
eight hundred dollars, and that he has sustained damages 
resulting from his loss, of two hundred dollars more ; that his 
widow and heirs have accepted his succession, and become 
liable for the amount of his said claim, for which the said 
White, by his negligence and misconduct, had rendered 
himself liable in his life-time. He prays judgment/for the 
said sums amounting to one thousand dollars. 
_ The defendants plead a general denial, except what is 
expressly’ admitted: They admit that Joseph White had 
permission of the plaintiff, to employ his boy on a Sunday, 
about the time mentioned in the petition, but that he took all 
proper care of said slave, which his situation and circumstan- 
ces would permit, and that the boy was lost without any fault 
or negligence on the part of the deceased. They pray that 
the plaintiff's demand be rejected. 

The testimony showed, that the plaintiff and White lived 
neighbors to each other, and were in the habit of borrowing 
and lending to each other. That on a Saturday, White was 
assisting the plaintiff with his oxen to move a house some- 
where in the neighborhood; that White had some pieux near 
the place to which the house had been removed, told 
plaintiff it would be a good time for him to get his pieux home 
if the plaintiff would hire his negroes and oxen the next day, 
(Sunday, ) to which the plaintiff assented on White’s agreeing 
to pay the negroes for their Sunday work. It was seven or 
eight miles to White’s house, to which the pieux had to be 
hauled, and they were late in the day getting at them. The 
weather which had been warm on Saturday, the day pre- 
ceding, (the negroes being thinly clad,) suddenly changed 
and blew a storm of rain and sleet. The negroes and carts 
had a bad morass or marais to cross in their way; night came 
on, and by the time they got across the morass to a house, 
the negro boy in question, was frozen to death. 
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The plaintiff's testimony further showed, that it was one Wesreny Dist, 
or two o’clock at night, when White came home, nearly °temies""* September, 1834, 
perished with cold, and told his wife, he wished he had never a 
seen the pieur ; that one of the plaintiff’s negroes was dead, warre’s HEIRS, 
and he expected he would have him to pay for. 

The district judge was of opinion, the defendant’s were 
responsible for the value of the slave lost, gave judgment 
accordingly for six hundred dollars, and costs of suit. The 
defendants appealed. 


Brownson, for the plaintiff. 
Garland, for the defendants. 


Martin, J., delivered the opinion of the court. 


The plaintiff tlaims the value of one of his slaves, which Where a per- 
he lent to White, and who through the gross neglect and ill ee Cee Se 


i . to do certai 
conduct of White, was compelled to travel, during a great ck ae mg 


part of the night, while a very uncommon storm raged, and through his 
although very thinly clad, so that he suffered so much through Peete: dc 
fatigue and the inclemency of the weather, that he died. oe 

The defendants denied the ill usage and misconduct to to pay his value 


attributed to him. —— 


So where A 
There was a judgment for the plaintiff, nd the defendants borrows a te 
appealed. haul a load 


No question of law arises in this case which turns entirely Ties, “a a 
on matters of fact. We have carefully examined the testi- storm comes on, 
and the borrow- 

mony, and are unable to conclude that the district judge er refuses to 
erred. It appears the deceased was warned by a person near — 


whose house he passed, of the danger of pursuing his } journey *! — or the slave, 


d the latter i 
during the storm, and the offer was made to him of a shelter lost, ‘A will be 
for himself and the negroes who were with him; but he ;, ray tonsa ~ 
persisted in continuing to travel. - ven the 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


D’ARBY’S HEIRS vs. BLANCHET’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SIXTH PRESIDING. 


The principle, that possession of a part of a tract of land, is possession of 
the whole, and sufficient to prevent the adverse party from acquiring 
absolute title by prescription, cannot prevail over the adverse pos- 
session of the other party, under a title of higher dignity, and a definite 
location by authority of the sovereign. F 

Where land has been possessed, even under an erroncous location, for more 
than thirty years in conformity to it, in the presence of the adverse 
claimant, the plea of prescription will prevail, and the possessors quieted 


in their possession and title. 


The plaintiffs sue, as the testamentary heirs of Pierre D’Arby, | 
f. m. c., deceased, late a resident of New-Orleans, to recover -. 


from the defendants, who are the heirs and legal representa- 
tives of Olivier Blanchet and wife, both deceased, a tract of 
land, fifteen arpents on one side, and fourteen on the other 
side of the river Vermilion, with the depth of forty, being 
the largest portion of an original tract, of twenty arpents 
front on each side of the Vermilion, with the depth of forty, 
granted by the Spanish government, finally to the plaintiffs’ 
ancestor, by order of survey, signed by governor Galvez, the 
22d of March, 1791. The plaintiffs allege, that the defend- 
ants are in possession of the land, and refuse to give it up: 
they pray that it be decreed to belong to them, and that they 
be quieted in the possession thereof. 

The defendants claim the land, under a complete legal 


title, derived from the plaintiffs. They allege that the 


plaintiffs sold eleven and one-half arpents, being all of the 
remaining tract of land, claimed by them in their petition, to 
one Pierre Dubois, by public act, dated May 8th, 1817, being 
six arpents on the right, and five and one-half arpents on the 
left side of the Vermilion ; and as the parties were uncertain 
as to the number of arpents, then belonging to the vendors, 
agreed, that if there should be a greater quantity than was 
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specified in the ‘act of sale, the purchaser was to take the WssrearDwt .. 
surplus, at twenty-five dollars per arpent, &c. They further secon ee 
allege, that at the sale of the succession of said Pierre Dubois, ‘Paney's nEIES 


the 9th June, 1823, Madame Olivier Blanchet: purchased 
seven and one-half arpents on the east side, and six arpents 
on the west side of the Vermilion, of said land, in two lots, 
all of which were sold with warranty; that by said sale 
to Dubois, the plaintiffs abandoned all pretentions to the land 
claimed by them, reserving only the right of twenty-five 
dollars, for the surplus arpents, as above stated. They 


further state, that their ancestor, Olivier Blanchet, purchased — 


four arpents on each side of the Vermilion, adjoining the 
above lands of Dubois, from Jean Broussard, by act bearing 
date the 28th of May, 1813, and situated within the waite 
now claimed by the plaintiffs. 

The defendants plead a general denial ; and allege idinter- 
rupted possession of the premises in theuiselves, and: those 


v8. 
BLANCHET’S 
HEIRS, 


under whom they claim of thirty years; anda possession ‘of - 


ten and twenty years, in virtue of a good and legal title; 
they plead the prescription of ten, twenty, and any years, 
and call their vendors in watranty. | 

The heirs of Dubois, called in warranty, admit the 
purchase of the lots, amounting to six arpents  front’on 
one side, and seven and one-half on the other side of the 
Vermilion, at the sale of the succession of their ancestor; but 
with no privilege for the surplus; that they are entitled 


to the surplus, on paying the plaintifis twenty-five dollars for . 


each surplus arpent, front; and that: the plainfiffs’ have 
a good title to all of the land claimed by them, except the 
eleven and one-half arpents, sold to these respondents, ‘and 
by them to the defendants, as before stated; and the surplus 
of the original tract, will be the property of Pierre Dubdis;‘on 
the payment of twenty-five dollars for each surplus ‘front 
arpent ; wherefore they join the plaintifis in their claim 
thereto, and support their title ; and _ intervene -for this 
purpose. 

After hearing all the evidence, and inephoting the plats 
and diagrams - the survey made of the land, the district 
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Westenn Dist. gave judgment in favor of the plaintiffs, for the land 
September, 1854, Beenllt: dated by thee eae of Dubois, 
Wana mas called in warranty, and who have intervened, take the benefit 
muster’ of the judgment, on their paying the plaintiffs twenty-five 
dollars for each front arpent, within ninety days from the 

date of said judgment. The defendants appealed. 
The titles of the respective parties are set out and stated in 

the opinion of the court. 


Simon, for the plaintiffs, and for the intervenors. 

1. The order of survey in favor of Maison, is dated the 
26th February, 1778, and is the oldest title. The same land 
was afterwards conceded to D’ Arby, commencing at the point 
of Maison’s, and running according to his boundaries; the 
act of concession, bearing date 22d March, 1791. 

2. Hebert’s ten arpents are bounded on one side by Maison, 
and on the other by the domain, and the title dates from the 
23d June, 1781, (three years after the date of Maison’s title, 

_ im whose right the plaintifis claim.) Claude Broussard 
bounds ‘on one side by Charles Hebert; and Pierre Gaillard 
is bounded on one side by Claude Broussard, and both claim 
under titles dated 23d June 1781. 

$. All the foregoing claims are confirmed, according to the 
boundaries, fixed in their respective titles. The plaintiffs 
have possessed a part of the land under these titles. Actual 
possession of a part, with title to the whole, is possession of 

- the whole. 9 Martin, 43. 

4. Thére has been error in the location of these titles, but 
no conflict in the titles themselves; the defendants have 
no adverse title to that of the plaintiffs, and never intended to 
possess the land of the plaintiffs. 

4. The boundary of Melangon, for whose land Maison’s 
title calls, having been ascertained, the several tracts must be 
located according to the boundaries pointed out by the gov- 
ernment ; the grantees have no right to encroach upon each 
other’s land, but must follow the calls of their respective 
titles. This case is in principle, the same as those reported 
in 1 Martin, N.S. 456. 3 Ibid. 11. 
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~ "Brownson, for the defendants. ' 


_ Bullard, J., delivered the opinion of the court. 

This is a petitory action, by which the plaintiffs, as heirs 
of Simon D’Arby, seek to recover a part of a tract of land, of 
twenty arpents front on both sides of the Vermilion; bya 
depth of forty. The title exhibited by them, is an order 
of survey, dated in 1791, in favor of their ancestor, confirmed 
by commissioners certificate. This document recites, that 
the same land has been previously conceded to one Maison, 
in 1778, and by him abandoned to the domain, never having 
been cultivated by him. It calls to be bounded on one side 
by Melangon, and on the other by the domain. The com- 
mandant of the post of Attakapas, certifies that this tract had 
been surveyed for Maison, and two land-marks (corners) 
planted in presence of Melangon, serge pel hry area 
accompanies his certificate. 

The defendants set up title under three patents, in favor of 
Charles Hebert, Claude Broussard and Pierre Gaillard, 
. severally, for tea arpents front on both sides of the Ver» 

milion; the first calling to be bounded on one side by 
Maison, and on the other by the domain, dated June 28d, 
1782; the second calls for the first, and the third for the 
second, both the latter being dated June 23d, 1781. 

The defendants further plead the prescription of ten years, 

It appears, that as early as the year 1800, by various 
exchanges and other alienations, these three grants had 
become the property of Gaillard, the immiediate vendor of the 
defendants’ ancestor. On the sixth of June, of that year, 
Gonsoulin, a Spanish surveyor, Made ‘a survey, and gave & 
location to them, according to which the defendants claim 
to hold them. On this plat of survey, the upper grant, that 
of Hebert, is represented as bounded by Maison or D’Arby on 
the upper side, according to the calls of the patent. The 
ptpremanenntars ty: nee gts i ameter em HO 1 
period to this, in conformity to that survey. — 

Bat it is contended, on the part of the plaintiffs, that this 
was evidently an erroncous location, inasmuch as it did sot 
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Weserznw Dist. leave land enough for the claim of Maison, between the 
September, 183%. yoper line, as established by Gonsoulin, and the lower line 
p’ansy’smemrs of Melancon ; and that Maison had been previously put in 
nraxeuer’s possession, by metes and bounds. The original Jocation of 
_ mums. ~~ the Maison tract, is not shown by evidence: before us, and 
admitting that this location by Gonsoulin was erroneous, still 
the land has been ‘possessed for more than thirty years, 

in conformity to it, in presence of the adverse claimant. 
. It is, however, contended, that the principle settled by this 
court, in the case of Broussard vs. Duhamel, (3 Martin, N. 
S. 10,) is applicable to this, and that the plea of prescription 
cannot avail the defendants, inasmuch as all these titles 
were derived from the same source, and call to be bounded 
by each other, and no location is shown, which relates to all 
of them; that D’Arby possessed at least a part of his grant, 
and that possession of a part is possession of the whole, 
according to his title. It does not appear to the court, that 
the case cited is analogous to this. In that case, several 
The prineiple purchasers hold under the same primitive title, having bought 
-. roe the same time, ‘different portions of it, and no regular . 
tract of land, is survey had been made, designating the portion purchased by 
erage og each. The court held, that an erroneous survey, made of 
ft acoerent some of the portions, was not such a partition as would enable 
ty from acquir- one of them, who possessed in error, to avail himself of the 
re naman ten years prescription. In the case now under consideration, 
cannot e Dhow, the parties hold by distinct titles, derived immediately from 
possession ofthe the sovereign, and one of them shows a location by public 
in ca “of authority, apparently correct. :The principle contended for, 
higher. digvity, by the: plaintifis’ counsel, that a possession of a part of 
cation by author- his land is a possession of the whole, cannot prevail over the 


— * *¥*" adverse possession of the defendants, under a title of even 
higher dignity, anda definite location, by the authority of the 

The. evidence shows, that an oak tree near the Bayou, was 

established as a land-mark by Gonsoulin, and has’ been 

recognised as the division line, between Herbert’s patent and 

the land of D’Arby, and that the other titles below, on the 


Bayou, conform to that survey. Gaillard’s house is shown to 
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have been near that tree. One of the witnesses was'on the Wsrmer Dist 

spot, shortly after the survey by Gonsoulin, and is confident po een Asm 185% 

that the oak tree is the boundary. In’ addition to this, ~ sane 

it is shown, that D’Arby sold a part of his tract to Dubois, and comennanann 

in his sale it is described, as bounded on one side by Blanchet. 

At that time the defendants held, and actually occupied their 

land, as they do at this time, and at the-sale of Dubois’s 

estate, the defendants themselves purchased a/ part of the ee ae 

same land, adjoining them. 4 ae 
Upon the whole, after the best attention.we have been % <rroncous lo- 

able to give to this case, we are satisfied, that the evidence then thirty years 


sustains the plea, of prescription, and that the defendants it in it, in the pre 


ought to be quieted in their possession and title. Tpeete : 
‘the plea of pre- 
It is, therefore, ordered, adjudged and decreed, dhe. the i or... 


judgment of the District Court be annulled, avoided and a a 
reversed ; and it isfurther ordered, adjudged and decreed, that session and ttle. 
the defendants be quieted in their, possession of the land 
claimed by them, according, to the survey made. by 
Gonsoulin, and that the plaintiffs pay the costs of both courts. 


- 


3 


BARCLAY v8. CONRAD ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. ‘ 


Where the defendants purchased &@ sugar mill of the plaintiff, who is a 
merchant, part of which broke in pieces, on being put up, the latter is not 
responsible for the defects, unless he knew WT FES and 
represented it as good. 


The defendant cannot set up redhibitory defects to the thing sold, and 
purchased by him, when sued for the price, after having sold it to another. 
By selling it, he affirms the first contract. 
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Wesrens Disr, Where a merchant sells a sugar mill, which proves defective, after being 
September, 1834. _ received and put up by the purchaser, he is still entitled te recover the 
BARCLAY ptice, unless there was some concealed defect, or he had represented it 
a sound, when not so. 

A workman engages to furnish good work; but a merchant is not so 

bound. , . 

This is an action instituted by the plaintiff, residing in 
Louisville, Kentucky, to recover of the defendants, one 
thousand dollars, the price of a sugar mill, delivered at their 
stigar plantation, in Attakapas. A 

He charges, that the price of said mill was one thousand 
dollars, and that he proposed to one of the defendants, if they 
were dissatisfied with it, he would take it back, which was 
refused ; that they have since sold said mill, for the sum of 
twelve hundred dollars. He prays judgment for one 
thousand dollars, the price at which he sold it. 

The defendants admit, that in consequence of a previous 
contract, the plaintiff delivered a sugar mill at Franklin, 
in Attakapas, in the fall of 1829, which they had conveyed 
to their plantation, and put up, and managed by a skilful 
mechanic, for the purpose of grinding their crop of cane ; that 
notwithstanding all their care and skill, when they began to 
grind, the mill broke in pieces, in consequence of the defec- 
tive materials, and manner in which it was made ; that they 
had to throw it away as worthless, and put up a wooden mill. 
In consequetice of the lateness of the season, occasioned by 
the defective quality of the mill, purchased of the plaintiff, 
they estimate a loss in their crop of sugat, of four thousand 
dollars, which added to the mechanic’s bill of four hundred 
dollars, and freight of forty more, makes a sum total of their 
losses, amounting to four thousand four hundred and forty 
dollars, for which, after rejecting his demand, they pray 
jadgment against the plaintiff, in reconvention. 

The defendants, amending their answer, add the allegation 
of fraud, and charge the plaintiff with acting illegally and 
fraudulently, in knowingly selling them the defective sugar 
mill, in consequence of which, they sustained the damages 
claimed in the reconventional demand. 
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The defendants took the depositions of several, witnessés, Wasrane Darts 
who testified to the breaking of the mill, after it wag put up. Sembery 1804 
Among these witnesses was the mechanic, who put up the = sanctaz 
~ mill. He states; it was the first horizontalmill she» had coxnsp erase 


ever put up, but thinks he understood his business, well 
enough, to put the mill up in the right manner. The bevel 
wheel broke soon after they began to grind, and the defen- 
dants had to procure a wooden mill, to make up their crop. 
One witness estimates the loss of the defendants, to be half 
their crop, in consequence of the breaking of the mill. He 
also states, that they sold the broken mill for one thousand 
two hundred dollars, 

The plaintiff’s testimony showed, there wae great difficulty 
in putting up horizontal mills, by the best of workmen.;, that 
they all break more or Jess, The same evidence showed that 
the defendants sold this mill for one thousand, two hundred 
dollars, after getting a new wheel, It was also, shown,,the 
plaintiff’s. regular business was that of a merchant, and 
vending machinery of this kind. 

The jury returned a verdict for the plaintiff, for the sum 
claimed. After an unsuccessful attempt to, obtain a new 
‘trial, the defendants appealed. 

The district judge charged the jury on the trial, “that 
it was admitted, the defendants bought the mill, and must 
pay for it. - If the mill broke from its being badly mounted, it 
was no fault of the plaintiff, and he is.not responsible... If the 
mill be of bad quality, did plaintiff know it,.and represent it 
as good? If he did, he is answerable for all damages 
sustained by the failure of the mill; if not, he is not respon- 
sible. That as to redhibition, the thing must, be restored ; 
if the purchaser has sold it he thereby affirms the contsact 
and must pay for it. The law cited from, Pothier, that a 
workman engages to furnish good work, does not apply. ;. the 
plaintiff is a merchant, and is not so bound. . Nor. is there 
here any violation of contract, by plaintiff; he did. not 
warrant the mill as sound, and unless it had some concealed 
defect, and he represented it as sound, he is not liable.” To 
which charge the defendants’ counsel excepted, as being 
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Waesrzaw Dist. contrary to law. He also required the judge to charge 
September, 1834. the jury, ‘that under the article 1928 of the La. Code, the 
sancitax _ plaintiff being bound, to warrant the soundness of the mill by 
connan sraxs, him sold, he is liable for such damages as were contemplated 
at the time of the contract,” &c., which the judge refused, 
and a bill of exceptions taken. 
- This case was submitted to the court without argument, 
by Mr. Brownson for the plaintiff, and by Mr. Simon for 
the defendants. 


Martin J., delivered the opinion of the court. . 


The plaintiff claims the price of a sugar mill, sold and 
delivered to the defendants. 

They admit the delivery, but charge the plaintiff with 
fraud, averring that he knew the mill was inartificially 
constructed, and made of so bad materials that it was 
absolutely worthless ;- and being put up by the defend- 

Wherethede- “M8, immediately after they received it, several parts of 
fendants pur- it broke off, as soon as it was put in motion ; that they were 
pong of the Unable to make use of it, after they were at considerable 
plaintiff, who is expense and charges, in putting it up, and endeavoring 


of ‘which broke to avail themselves of it. They further aver, that they 
etek Sn 5 sustained heavy losses, in consequence of the disappointment, 
—- = pa and their inability to use it, and the consequent impossibility 
sible for the * ° * 
efects, unless of grinding their cane crop. 
hor quality There was a verdict and judgment for the plaintiff; and the 
and represented Gefendants appealed, after an unsuccessful effort to obtain a 


ita defend new trial. 
schibitory de. Our attention is drawn to the charge of the court, who told 
fects, to the the jury, “it was admitted that the defendants bought the 


parcel oy mil, and consequently they must pay for it; that if the mill 
for the price, af- Droke, in consequence of being badly mounted, it was no 
= havlog ‘ol fault of the plaintiff, and he was not answerable. If the inill 
By selling it-he was of a bad quality, did the plaintiff know it, and represent 
contract. it as good? If he did, he is answerable for all the damages 

A ewrkm” sustained by the failure of the mill. If he did not, he is not 
nish good work, responsible. As to redhibition, the thing must be restored. 
not sobound. If the purchaser has sold it, he has affirmed the contract. 
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By the law cited from Pothier, a workman engages to furnish Wss7=2x Disp, 
good work; the plaintiff is a merchant, and is not so bound. Seaeeiemelatte 
Nor is there here any violation of contract, unless there had — 

been some concealed defect, and the plaintiff had misrepre- BRASHRAB ET ALS 


pa “3 Where a mer- 
sented it as sound. chant sells a su- 


It does not appear to us, that the charge of the court was gar mill which 
erroneous. On the merits, the evidence shows, that the mill Proves, defective 
was sold by the defendants, for one- thousand two. hundred ceived an "and pe put 
dollars, while they had bought it for one thousand dollars. a bet is till 


entitled to ré- 


The jury have been of opinion, that the defendants haye foyer the non, 


not supported their defence. On an appeal to the judge, by unless there was 


a motion for a new trial, he hasbeen of opinion, that they defect, orhe had 
have not erred. poe pe ey oor 


Our best attention to the statement of facts, had led us .o Be 


to the conclusion, that it is not our duty to interfere. © * gages to furnish 
~ ~§ good work; but a 
merchant is not 


“It is, therefore, ordered, adjudged and decreed; that the * bound. 
judgment of the District Court be affirmed, with costs. © ~~ 





COON vs. BRASHEAR ET ALS- 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Prescription when once acquired, may be either tacitly or oxpressly 


When a party once voluntarily renounces prescription in his favor, in the 
- course of the trial in the inferior court, he cannot renew it, or avail hitn- 
self of it in the Supreme Court. 

The voluntary waiver of the plea of prescription, by aparty in a judicial 
proceeding, especially when accompanied by a concession, on the part of 
his adversary, made in consequence eH ~ a See 
-of the — of the right itself. 


a ee ee ee 
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CASES IN THE SUPREME COURT 


Wesrrrx Dist. Where a workman sues to recover his wages, at a stipulated hire, per month, 


September, 1834. 


Coon 
v8. 
BRASHEAR 
ET als. 





as a brick-layer, and evidence is introduced without objection, to prove 
the usual wages of that class of mechanics, the jury are the judges 
‘of the value of the work charged as having been done, on the evidence 
then before them. 

In a suit to recover wages, at a stipulated hire per month, by a mechanic’ 
it is sufficient for him to prove his contract, and the length of time he 
was in the defendant’s employment. 

Where 4 witness swears falsely, on a material point, in a cause, the jury is 
authorised to disregard his testimony altogether, 

The jury are the judges, whether a misstatement by a witness was wilful, 
or material, and what degree of credit ought to be given to his testimony. 


The Supreme Court can judge only of the effect of the whole evidence of 
the case taken together, and whether the verdict of the jury is manifestly 
against, or without legal evidence. This is the principle uniformly 
adhered to, and when the verdict is not of this character, it will not be 
disturbed. 

The exception or. plea, that no amicable demand was made, must be 
specially pleaded, and in limine litis. It is too late to put in the exception 
after contestatio litis. 


This is an action, for work and labor done as a mechanic, 
at a stipulated hire per month, in which the plaintiff claims 
from the defendant® the sum of two thousand one hundred 
and twenty six dollars. He charges, that he made an agree- 
ment to work for the plaintiffs as a mechanic, at their sugar 
farm in Attakapas, at forty dollars per month, from the middle 
of February 1828, until the middle of July following; and 
that after that period, and up to the 7th of February, 1832, 
as an inducement for him to continue, the defendant raised 
his wages to forty-five dollars per month, until the whole 
amount of his wages amounted to two thousand one hundred 
and twenty-six dollars. He prays judgment for this sum, 
with legal interest from judicial demand. 

The defendant pleaded a general denial; admitted the 
plaintiff had been in the habit of working for him, more or 
less, in the period alleged, but not in the manner set forth in 
the petition. That at one time, he worked by the month and 
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then by the. day, as appears by a memorandum.of account Warren 


handed by him to the defendants, which he stated to be his 


whole account, up to the time when he left their employment. ~ 


They annex an account for moneys and merchandise advan- 
ced, drafts and physicians’ bills, paid at various, times, when 
he was sick and unable to work, and for boarding and lodging 
while sick, amounting to one thousand and seventy dollars 
and sixty one cents, which they plead in com 

At the commencement of the trial, the defendants pleaded 
the want of an amicable demand. ‘ 

After the trial had progressed, the defendants withdrew 
their plea of prescription, which had been previously filed, 
and the plaintiff withdrew his objections to the signature to 
a certain paper, purporting to have been signed by him. 

On the trial the plaintiff offered several witnesses to prove 
the time he worked for the defendants, and his agreement 
with them. The defendants offered in evidence, several 
account books, receipts and accounts of plaintiff, and orders 
which had been paid by them; and the testimony. of 
several witnesses to prove, that the plaintiff was frequently 
sick, from imprudence and other causes, and lost much time. 
The counsel for defendants, moved the judge to charge the 


jury, “that they were not the judges of what was the value © 


of the services of the plaintiff, as a brick-layer, per day, but 
that. the plaintiff was bound to prove to them, by evidence 


offered before them,” which the judge declined, but told the - 


jury, “they were the judges of the value of the work on the 
evidence before them;” to which refusal and charge, the 
defendants took a bill of exceptions. 

The jury on examining and hearing the whole case, 
returned a verdict fora balance due the plaintiff of three 
hundred and sixty seven dollars, Judgment was rendered in 
conformity therewith, except as to costs, which decreed that 
the plaintiff pay costs up to the time of filing the defendants’ 
answer, and that the latter, pay all subsequent costs. 

‘The defendants appealed. In answer to the appeal the 
plaintiff and appellee prayed, that the judgment.be corrected, 
so far asto condemn the defendant to pay all the costs. 


coon 
‘ve. 
‘BRASHEAR 
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ne. iaisiolaed Sebuantey for the plaintit and appellee. 

— A. The want of ai ainicable detedsl,je:an.exnaption, that 

tivtean ‘Must be pleaded én limine litis, and in this case came too late. 
eras. 4 La. Reporis, 105. 

2, Defendants’ plea of prescription, in the Bupreme Court, 

cannot be received, because the same plea was put in below, 


and afterwards specially waived. 

Wharton, conira. 

Bullard, J., delivered the opinion of the court. . 

The plaintiff sues'to recover his wages as a mechanic, in 
the employment of the defendants, for a period of several 
years, a part of the time at the rate of forty dollats per month, 
and a part at forty-five. The answer admits, that the plain- 
tiff had. been in the habit of working for the defendants, but 
not at the rates of wages stated by him; compensation, as to 
apart of the demand, was also pleaded, and prescription. 
After this answer to the merits, the defendants further pleaded, 
the want of an ainicable demand. 

Duting the trial, the plea of prescription was voluntarily 
Withdrawn, by the defendants, simultaneously with certain 
concessions made by the other party, as to a disputed point of 
evidence in the cause. In this court, the appellants have 
renewed that plea. This is opposed by the appellee who 

_- Wirges that the waiver of the plea in the District Court, is 
when once ae tahtamount to a renunciation of prescription, which can 
nm any ee ve validly be done after it is acquired, and that the renunciation 
expressly — re- Cannot be retracted. 

— — The Code has established the principle, that prescription 


cane vobmearly when once acquired, may be validly renounced. The fenwn- 
scription “in his Ciation is either express or tacit: “a tacit renunciation results - 
favor, i etal ftom a fact, Which gives a prescription of the relinquishment 
. sie io amet of the right acquired by prescription.” Article 3424. As it 
i, it, or is only by way of exception or plea, that a party can avail 
it, in the Su- hirnself of prescription, it seems to us that the voluntary 


preme Court. waiver of such exception in the course of a judicial pro- 
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ceeding, more. especially, when accompanied by a concession Wsersex Diet. 
on the part of the adversary, is such a fact, as furnishes the Sepreniirs 10. 
strongest presumption of an intention to renounce the right — 
itself. Indeed it is difficult to distinguish between, in this oe 
case, a waiver of the exception, and a renunciation of the Bin gn = 
right, or to understand how the end is to-be attained, after a — of the 
voluntary abandonment of the means. ' We are therefore of Dict \ DreseriPs 
opinion, that the plea cannot be'renewed, in this a 80 a8 ® pro- 
to avail the defendants. ake etalty heaton 

A bill of exceptions was taken to the charge of he judge Sompanied by a 
to the jury, which is relied on by the appellant. His counsel eran inate in 

moved the court to instruct the jury, that they were not the consequence 
judges of what was the value of the plaintiff’s services, 48 strongest Soci ame 
brick-layer, per day, but that the plaintiff was bound to prove sumption of the 
it to them, by evidence offered before them; but the judge the right itself. 
instructed the jury that they were the judges of the value of mac soce w tex 
the work, on the evidence before them. It is true, the plain 2S ‘sipeaea 
tiff sued for wages, at a stipulated hire, and the question ‘was, hire les we, 
not what his services were really worth, but evidence had and evidences i: 
gofie to the jury without exception, to prove the usual wages ou objection to 
of that class of mechanics, and we think the judge did not prove the —_ 
err, in giving such a charge to the jury. : He was clearly clan of f mecha 
correct in refusing to give the charge asked by the defendants’ "'<*,, . 


counsel, to wit: that the plaintiff was bound to prove, the of ofthe vate of of 


‘value of his services. It was enough for him to prove his as as having been 


contract, and the length of time he was in the defendants re: ndgy ands 


employment. go 
On the merits, it has been wipst that the verdict"oG:the cover wages ats 
jury was contrary to, and without legal evidence. It has on sland ea 


been particularly insisted, that the jury wasbound to:disre- mosteniay. ©. ie 


gard the testimony of one of the principal witnesses, on the to prove his con- 
ground, that he had stated what was clearly proved tobe engin “of time 
false, and the counsel relies on the rule of evidence, as stated fends aig 
by Starkie and other writers on that branch of the law, pl ‘ 
“falsum in uno, falsum in omnibus.” 1 Starkie, 524. "Where a wit : 
It is true, that when a witness has wilfully perjured himself, !¥ oo » material 


point in a cause, 


on a point material to the cause, the jury is authorised to ba ingen 
src= 


disregard his testimony altogether. | But the jury is to judge gor his etme 
altogether. 
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Wesrzrn Distr. whether the misstatement was wilful or material, and what 
Sepember, 1854 degree of credit ought to be given to the witness. Itis 
—" difficult to establish any technical rule on this subject. In 
naasuzan the case now under consideration, it may have appeared to 
Pe _ are tHe j jury, as it does to us, quite immaterial, whether the plain- 
the Pioibe cocohe- ale put up two buildings or one, inasmuch as his demand 


ment by a wit, WAS for services by the month, and not for the price of a 


pg Boe wilful Mu; particular job. It could not be supposed that the witness 


what : a “of would wilfully perjure himself on a point of fact, which was 
be given his Wholly irrelevant to the issue, and could not avail the plaintiff. 
a ye This court cannot control juries, as to the credit due to the: 


Cont san ae judge statements of particular witnesses; we can judge only, of the 
pry Sno wholeevi- @ffect of the whole evidence taken together, and whether 
dence of the case verdicts renderéd by them, are manifestly against, or without 


ns of th the legal evidence. This is the principle to which we uniformly 
sary is aie adhere, and which, in this case, does not authorise us to 


st egal disturb the verdict of the jury. 

ea sociple The appellee in his answer, alleges that there is error in 
‘s pede ale ar to the judgment to his prejudice, which he prays may be cor- 
ed tad when rected. It appears that after the answer to the merits, and 
of this character, On the eve of the trial, the defendants pleaded the want of 
disturbed. amicable demand, and such demand not having been proved, ~ 
iy wg no the plaintiff was adjudged to the payment of costs, up to the 
amicable Eg time the answer was filed. We think the court erred in this 


d 
mnatbe specially particular. This court has already decided, that such excep- 


ay gs tion should be specially pleaded, and in limine litis. It was 
too late to put in to9 Jate to put in the exception after the contestatio litis. 1 La. 


the exception 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed,-and: that the 
plaintiff and appellee recover of the defendants, the sum of 
three hundred and sixty-seven dollars, with costs in. both. 
courts, 























OF THE STATE OF LOUISIANA: 
M‘INTIRE vs. WHITING. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE ie” 
“ee ' THEREOF PRESIDING; 


The ceding debtor, after surrender and appointment of syndics, has no 
_ longer any capacity to ey in court, in relation to the property 
surrendered. 

But where a ceding debtor has a qualified property in. goods, [Reais after 
the surrender as bailec or carrier, which are seized by a judgment creditor, 
he has a right to move the court and have the writ and seizure annulled 
and set aside. | : 

Property belonging to the ceding debtor at the time of the surrender, cannot 
be seized in execution by a judgment creditor, who was a party to. the 
concurso. 

The District Court on motion, by an insolvent debtor, has the right to quash 
an execution, which improvidently issued, contrary to the order 
staying proceedings; the debtor, although incapable of appearing in 
court, in relation to the mass of the property surrendered, was eoeee 
the original suit, and might well make such a motion. 

This action commenced by a written motion of the defend- 
ant, to annul and set aside a levy and seizure made under a 
writ of fieri facias, which issued on a judgment of the plain- 
tiffagainst the defendant, after the latter had made a cession 
of his goods. 


se 


The judgment upon which the fieri facias’ issued, was. 


recorded in October, 1832, in the parish of St. Mary. The 
defendant is a resident of Texas, but was, at the time of 
recording the judgment against him, a partner in the com- 
mercial firm of George Whiting & Co., in a store, which had 
been carried on several years in the town of Franklin, in said 
Parish. On the 22d October, 1833, the firm-of George Whi- 
ting & Co., filed their bilan, upon which the plaintiff’s judg- 
ment was placed, as one of the debts owing by the firm. The 
surrender was accepted by the judge, and a meeting of the 
creditors ordered. The attorney of the plaintiff appeared 
before the notary, and swore that the amount of the said 
judgment was due to the plaintiff by the firm. 
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Wesrmy Dir. In April 1834, the plaintiff caused execution to issue on 
i tsanatih 1894 said judgment, which was levied on sundry articles in pos- 
wir: session of the defendant, but which he alleges are not his 
wurrixe, property. He presented'a written motion, by way of petition, 
to the District Court of St. Mary, in which he alleges the 
seizure is illegal on several grounds, viz: that he is not the 
owner of the articles seized ; “and that no legal or judicial 
process can be had on the said judgment against his person 
or property, nor against any property in his possession.” He 
prays that the seizure be annulled and set aside, and that a 
forthcoming bond in the sum of three hundred dollars, which 
he gave for a portion of the articles seized, be cancelled. The 
district judge gave judgment accordingly, from whieh: me 

plaintiff appealed. 


Splane, for the plaintiff and appellant. 


Brownson, contra. 


Bullard J., delivered the opinion’of the court. 

The commercial firm of which the appellee was a mem- 
ber, having made a surrender for the benefit of their creditors, 
and obtained a stay of proceedings, the appellant or judg 
ment creditor caused an execution to issue against one of the 
ceding debtors. M‘Intire, the appellant had appeared at the 
meeting of the creditors, and a syndic had been appointed. 
Samuel Whiting, one of the firm represented in writing to 
the court from which the execution issued, that the sheriff; in 
virtue of said execution, had seized ‘certain property in his 

ssion, but not belonging to him, which had been sent by 

r. H. Whiting, as a present:to his wife and family residing 

in Nexen, and of which goods he was only bailee or carrier. 

san eae He therefore moved the court to quash the writ, and to order 


render and *P the bond given to the sheriff for the forthcoming of ‘the 


pointment 


es ra property to be cancelled. It was accordingly done, and 
in appear in in M‘Intire appealed. 
me oe His counsel contends that he had a right to levy his execu- 


to the , 
surendered. tion on property acquired by the ceding debtor, after his 



































OF THE STATE. OF LOUISIANA. one 


surrender, and that the syndic alone hasa right to inquire into Waerane Due, 
the regularity of the proceeding in this case. — _ sie 
It is true the future acquisitions of a ceding debtor, comiag : a 
to better fortune, may be applied tothe payment of his debts, aietinees 
unless a release has been given, but it by no means follows put where a 
that execution may issue in the first instance, on the demand ceding debtor 
has a qualified 
of a judgment creditor. The ceding debtor after the surren- property in 
der has been accepted, and a syndic appointed, has no longer am, eee 
any capacily to appear in coutt, in relation tothe property der pens 4 
surrendered, and if the execution in the presentcase had been are seized by a 


levied on property belonging to the firm, or either of the part- a. 


nets, we should concur in opinion with the. counsel. for the right a oe 
appellant, that the appellee had no right to interfere, and havethe writ and 


seizure annulled 


ought not to have been listened to. The evidence does not snd set aside. 


show to whom the property seized really belonged. If we an 
take the allegations of the plaintiff as true, he had only a codag adnate 
qualified property in the goods acquired after the surrender, ‘he time of the 
and in that case he had a right to interfere. It was. mat- not be seized in 
ter which did not regard the mass of the creditors. If on the a BM 


or who was a 


other hand, the property belonged to the ceding debtor at party tothe cater 


the time of the surrender, the judgment creditor, who was a curse. 
party to the. concwrso, had clearly no right to proceed. by aan a 
execution. On either supposition, the proceeding. was tien, > 
irregular. has the right to 

But it is further contended, that the court erred in quash- a 
ing the writ and cancelling the bond on motion, that. it Sol coteapes 
could only be done by injunction regularly obtained, and the order 
prosecuted, We think the court had asighi to.quash’the — abe nt 
execution, which improvidently issued, contrary.to, the order a ineapable 


staying proceedings, and as tbe appellee was a party to the i 
original suit, he might well make that motion, although, the property ant 
without capaciiy to act in relation to the mass of property . mrtg Esl 
suttendered. The bond in question was but aa accessary; eal it, and 
and necessarily ceased to have any legal effect as soon as the such amotion. 


execution was set aside. 


é 


It is, therefore,. ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
: 35 
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DAVIS’S HEIRS 08. PREVOST’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


In this case the following principle is settled and decided. 
6 Martin, N. S. 265. . 


In a petitory action, where the defendants, their vendors and warrantors 
pleaded, Ist. The general issue ; 2d. Prescription, by thirty years unin- 
terrupted possession ; 3d. Preseription, by more than ten years possession 
under a just title and in good faith; 4th. Silence of the plaintiffs for 
more than forty years in not asserting their title; and in support of these 
pleas, offered the testimony of witnesses to prove and make complete their 
chain of title, which was objected to by the plaintiffs; 1st. Because the 
defendants having admitted in their pleadings, that they had a written 
title, must produce it or account for its loss; 2d. Parole evidence cannot 
be received to prove title to land, or.even its assessment for taxes ; 3d. Be- 
cause the object is to prove a reputation of title to land, which cannot be 
done, and being admitted : Held, that this evidence is illegal and inad- 
missible ; and being admitted absolutely the District Court erred, because 
it is to judge of the admissibility of testimony and cannot discharge 
itself from this obligation by transferring it to the jury. It must be 
satisfied that the best evidence cannot be had before it admits inferior. 


This is a petitory action, which was commenced in 1819, 
to recover from the deféndants a tract of land, containing 
sixty arpents of land in front, by forty-two in depth, on both 
sides of the Bayou Teche. The plaintiffs derive title in 
virtue of three Spanish grants of twenty arpents each, to 
C. & J. Dugat, and J. B. Labeauve, in the year 1777. The 
defendants claim under the same original title, and set up a 
chain of title derived therefrom, through several conveyances 
and possession of the land in contest. See statement of the 
facts of this case in 12 Martin, 445. It was argued in the 
Western District, at the September term, 1822-3, by Mr. 
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Bullard for the plaintiffs, and by Moreau Lislet, and Mr. J. Waorzax Dust. 
S. Johnston for the defendants. See 12'Martin, 445, and 1 September, 1894. 


Martin, N’. S. 650. 


At the September term, 1827, in Opelousas, an opinion vaxvoor’s HEIR. 


was pronounced, in which the judgment of the District 
Court was reversed, and judgment entered for the plaintiffs 
against Prevost’s heirs; and in their favor against Macarty’s 
heirs, who were called in warranty. 

Mazureau for Macarty’s heirs, called in warranty, presented 
a petition for a re-hearing of this cause, at the September 
term, 1828. The re-hearing was granted. 

Brownson & Hennen for the plaintiffs, replied in writing to 
the petition for a re-hearing, which without farther argument, 
was submitted to the court. 


Martin J., delivered the opinion of the court. 

At the request of the defendants, a re-hearing has been 
granted in this case. On a re-consideration of the opinion 
already pronounced, we are left under the i mere that it 
ought not to be changed. 


It is, therefore, ordered, that the former judgment of this 
court be maintained, in the same manner, as if no re-hearing 
had been granted. 














Waarens Disr. 
September, 1§34. 


eHalx - 
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OHAIX v9, VELLEJOIN. 


APPEAL FROM THE COURT OF THE FIFTI] JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


Where the evidence establishes, that the wife was in the habit, with 
the knowledge of her husband, and accustomed to make purchases for 
the use of the family, and he did not object thereto, but hdd often paid 
such bills, he will be stil! bound to pay the amount of'such purchases. 


This ig ap action on a store account, annexed to the 

petition, in which the plaintiff claims from the defendant, the 
sum of three hundred and twenty-three dollars and sixty- 
four cents, for goods and merchandise, sold and delivered to 
the Jatter in person, and to his wife. 
_ The defendant pleaded a general denial; and averred, that 
if the articles charged in the petition, were sold to any person, 
they were not sold or delivered with his knowledge and 
consent, nor were they sold and delivered to any person, 
with bis authority ; that if said goods were purchased by his 
wife, he is not chargeable with them, as it was at a time 
when she abandoned his domicil, and was not under his 
contro], &c., which facts were known tothe plaintiff; and 
that ‘he never authorised her to purchase goods. He prays, 
that the plaintiff’s demand be rejected. 

The evidence showed, that the defendant purchased a few 
of the articles himself, and that the remainder were purcha- 
sed by his wife, but with,his knowledge, and without 
notifying the plaintiff not to sell to her. 

The defendant offered in evidence, a suit instituted by his 
wife, for a separation of bed and board, which suit. was filed 
and dismissed, after the date when the last articles purchased, 
were delivered. 

The plaintiff produced a notice, published by the defend- 
ant, notifying all persons whatever, not to trust or give credit 
to his wife, on his account, as she had abandoned him. The 
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date of this notice was, the 24th March, 1882, and the last WieraurDis®, 
of the purchases were made the 4th of the same month and eles 
year. a 
‘The district judge gave judgment in favor of the plaintiff, yudsvorw. 
for the whole amount of his account, with legal interest, from 
judicial demand. The defendant appealed. © - 
This cause was submitted to the court without argument, 
by Mr. Crow and Mr. Brownson, for the plaintiff, and by J Me. 
Lewis, for the defendant. “ 
Martin, J. delivered the opinion of the court. 
The defendant is appellant from a judgment, by which 
the plaintiff recovered the amount of certain articles of 
merchandise, sold and delivered by the latter, to the’wife of 
the former, who denied she had any authority from him to Where the evi- 


‘dence establishes 

make the purchase. that the wife was 
The case turns on the mere question of fact, whether such {pie abit: with 
an authority was given by the hwibdad to the wife, as would = be peo 
charge the former. oo pur- 
The district judge, who tried the cause, thought the aasofthe family, 


evidence fully established, that the wife was in the habit, and oe 
with the knowledge of her husband, accustomed to’ make but had often 
purchases for the use of the family; and that he did not P24 14 huh 
object thereto, but often made payments for such articles, bound to | pay 


It does not appear to us, the judge erred. such purchases. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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GUIDRY ET ALS v8. REES. 


ee. 
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APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 


The Civil Code of 1808, article 44, page 462, and page 430, article 10, 
provides, that the third possessor of mortgaged property, who is not 
personally liable for the debt, may require the property in the possession 
of the principal debtor, to be first discussed and sold, before coming on 

~ him, if the property of the debtor is not situated in too distant a part of 
the state. : } 

According to the Code of Practice, article 72, the discusston of property 
not situated within the jurisdictional limits of the tribunal, where one 
is to be made, ¢s disallowed. 

The provisions of the Code of Practice, limiting the right of discussion to 
property, situated within the jurisdiction of the tribunal of the place, 
where payment is to be made, does not apply to contracts, made before, 
its enactment. 

The effect of laws is generally prospective; and if they have a retrospec- 
tive effect in any case, the intention of the legislature must be evident 
and clearly expressed. It cannot command obedience to laws, affecting 
the obligation of contracts, entered into before their passage. 


It is not necessary, that the money required to defray the expenses of 
discussion of property, be tendered at the time of filing the plea; 
it is sufficient, if the money ‘be deposited in court, in pursuance of 
an order, directing it to be done within a specified time. 


This is a hypothecary action, against the third possessor of 
mortgaged property. The plaintiffs allege, that they obtain- 
ed a judgment against Jean Guidry, pére, in-the Probate 
Court, for the parish of St. Martin, for the sum of eight 
hundred and forty-four dollars, with legal interest, and a 
legal mortgage thereon, and upon all the property owned and 

by said Guidry, since the 24th October, 1819 ; and 
-that in October, 1829, the said Jean Guidry, pére, then 
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owner and proprietor of a tract, of five arpents in front, with @ Wzsrzam Dier, 
certain depth, situated in the parish of St. Martin, sold and Séptember, 1834. 
conveyed the same to the defendant, who is now in possession. eumar xr ats, 


The plaintiffs claim their right of mortgage, on all the estate 
of said Guidry, in consequence of being their al tutor. 
They allege, that they have been unable to satisfy their said 
judgment, out of any property of his, and they now proceed 
against the tract of land in the possession of the defendant, ~ 
which they pray, may be seized and sold, to satisfy their 
claim, &c. 

The defendant’s counsel excepted to the plaintitis? sight, to 
proceed against the land in his possession, until he discussed 
a tract of land, containing near six hundred acres, in the | 
parish of St. Landry, which is the one the defendant. gave 
said Guidry, pere, in exchange for the one the plaintiffs are 
now pursuing ; that the plaintiffs, by their hypothecary : 
action, are required to discuss the property, last in possession 
of the debtor, before coming on that, now in - possession ; 5 
which he prays, may be done. 

At the November term of the court,.a nin was rendered, 
sustaining the plea of discussion, and suspending all proceed- 
ings against the property, in the possession of the defendant, 
until the plaintiffs have discussed, and caused to be seized 
and sold, so far as it will be sufficient, the tract of land 
belonging to the original debtor, to satisfy their claim; and 
that the cause be continued, until said discussion be carried 
into effect; and in order to carry on said discussion, the 
defendant is to deposit, within thirty days, with the clerk of 
the court, fifty dollars, to defray the expenses thereof; and 
on failure to pay said sum, within the thirty days from the 
date of the decree, the defendant is to be forever barred, from 
setting up and requiring said discussion. From bared an 
the plaintiffs appealed. 


Simon, for the plnintifis 
1. The defendant, in this case, cannot avail himself of the 
plea of discussion, which he sets up. In the first place, 
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Wastzax Dist: in his act: of exchange with the principal debtor, he has pro- 
September, 185% vided against this. action, by reserving a. mortgage on the 
cumsr eras. land, ‘by, him, given in exchange, incase of evietion by 


asus, at hypothécary.action, ..He also had notice of 4he plaintifiy’ 
The CivilCode claim and mortgage, and bought at his own peril. 


of 1808, art. 


p. 462, ae 9 -Thp- defendant. does .not. bring. his. case..within the 
Wick “ine? the Provisions. of the article 72, of the Code of Practice. No 
third possessor tender of the money, necessary to defray the expenses of 


Swe who , discussion, has been made. He cannot avail himself, at any 
not | PersonalY rate, of this plea, as the property is not situated within the 
ps Pe: hed jurisdiction of the tribunal of the place, where the payment 
ty in the posses- Was to have been made.. . 
sion of the prin- 
cipal debtor to 
ST Se og uae 
fore coming on thei contra, 
him, if the pro- 
perty ofthe debt- : 2 
oris not situated Martin, J., delivered the opinion of the court. 

of the meget . = 
the Caleof Pence The only question which this case presents, is whether a 
Gee, art. 72, the of person, who between the year 1808, and the time of the pro- 


discussion 


Peperty not a - mulgation of the Code of Practice, purchased land, affected by 
the jurtedictional a tacit or legal mortgage, may require the discussion of a 
banal eee tract of land, still in the possession of his vendor, lying in any 
ment is to. be part of the state. 

lowed. According to the Civil Code of 1808, article 44, page 462, 
Be Ate F page 430, article 10, the third possessor of mortgaged 
Practice, limit: property, not personally bound for the debt, may resist the 


ing the right of 


discussion to attempt 10 sell the land or property in his possession, until 


property sie- the land or property in the’ possession of the principal, debtor, 
—*, te within the state, be first discussed, unless in too distant a part 


ment is 7 


made, does not . According to the provisions of the Code of Practice, article 
apply nie be. 72s the discussion of land or property, not situated. within the 
rl its enact- jurisdiction of the tribunal, of the place where payment was to have 


The effect of been made, is disallowed. 
laws isgenerally 1+ ig. clear to the court, that this provision, of the Code of 


rospective; and 
ie eae are- Practice, cannot affect the rights, resulting from contracts, 
feet in any ease, entered into before its enactment. The effect of law is gen- 
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erally prospective. If it may be retrospective in any case, Wzsrran Disr. 
the intention of the legislature must be evident, and cannot SePéember, 1854. 
command obedience to its will, when the law cannot be exe- — gavorz 
cuted, without affecting the obligation of contracts, thereto- ee oe 
fore entered into. Os: teeta a0 


The District court correctly sustained the plea of discussion, mad ber evident 


‘in this case ; and although the land required to be discussed, and ny 


was not shown to be situated within the jurisdictional limits not — command 
of the place in which the. payment of the money due, was to “ranges ns 
be made, but in an adjoining parish, yet the defendant and the obligation 
third possessor, is shown to have bought the land seized, a 
several years before the promulgation of the Code of Practice. PTS: neces- 
It has been further objected, that no money was paid in, or ey Se. 
tendered, when the plea of discussion was filed; but it de —s 
appears, the District Court directed the deposit in the clerk’s vee on rele Gh. 
office, of a sum of money, to cover the expenses of the perty, be tender 


discussion and the deposit was made accordingly. This we filing the pleat 
think was sufficient. , doceearee j. 
ited in court 
ll oy 
It is, therefore, ordered, adjudged and decreed, that the in; ing it to be done 


judgment of the District Court be affirmed, with costs. pi la 


SAVOIE 08. IGNOGOSO. 


APFEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


‘A suit for a separation from bed and board, is in the terms and meaning of 


the law, an action of divorce. 

The exception to the general rule of evidence contained in the 2260th 
article of the La. Code, by the third section of the act of 1827, relative 
to divorces, is not restricted to either species of divorce, but applies to 
both. 
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Western Dist. The-action of separation from bed and board, in all cases, leads to a divorce 
September, 1834. a vinculo matrimonii. 


SAVOLE So in a suit for a separation from bed and board, by the wife against the 
v8, 


amoeoso. husband, with a view to a divorce, the children of the plaintiff, both 
majors and minors, are competent witnesses to testify in her behalf. 


This is an action for a separation from bed and board, and 
a divorce, instituted by the plaintiff against the defendant, her 
husband, on account of cruel treatment, excesses, outrageous ° 
conduct towards her, and- hatred and neglect of her, to such 
a degree as to render living together insupportable. She 
alleges that the defendant has received large amounts of her 
property, and that of her children, which they inherited, and 
her portion of the community which existed between her and 
her late husband; and she fears the said defendant intends to 
leave the state, without returning, or giving up, or paying for 
said property; she, therefore, prays for an injunction, to 
restrain and compel him to deliver up said property, &c.; 
“and that she be entirely separated in bed and board and in 
property from the said defendant, and restored to the full 
administration of the same, &c.”: “and she represents that 
the present suit is brought with a view to an ultimate divorce 
after the time fixed by the law relative to divorces, &c.” 

The defendant pleaded a general denial ; admitted the 
marriage, but alleges he has always treated the plaintiff kind- 
ly, and if ever any dispute arose between them, it was of a 
very trifling nature: He charges that his wife has left him 
and commenced this suit without any just cause, and as he 
believes, at the instigation of some person, who has intermed- 
dled in his domestic affairs. He prays that her demand be 
rejected, &c. 

On an application of the plaintiff in a supplemental peti- 
tion, she had her daughter’s house and home assigned as her 
residence during the pendency of the suit, with an allowance 
of thirty dollars per month for her board, to be paid monthly 
in advance by the defendant, 

On the trial, the plaintiff’s counsel under the provisions of 
the act of 1827, relative to divorces, called several of her 
children by her first marriage, both majors and minors, as 
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witnesses to prove the allegations in her petition, relative to 
cruel treatment of herself and her children by defendant, and 
of his being guilty of excesses and outrages of such a nature 
as to render their living together insupportable. The defend- 
ant’s counsel objected to the admission of the witnesses, as 
incompetent on the ground of their relationship to the plain- 
tiff, which objection was sustained, and the plaintiff’s counsel 
took his bill of exceptions. 

The jury on hearing. the other testimony adduced by the 
parties, returned a verdict for the defendant. After an 
unsuccessful attempt to obtain a new trial, and judgment 
being rendered in conformity to the verdict, the plaintiff 
appealed. | 


Bowen for the plaintiff. 


Lewis for the defendant. 


1. Plaintiff’s children cannot be witnesses on her behalf, 
unless the action be one of divorce. 

2. The act authorising the children of parties to actions of 
divorce to testify, is in derogation of the general law of 
evidence and must be strictly construed. 

3. This is only an ordinary action for a separation from 
bed and board, and a new suit must be instituted, to obtain a 
divorce. La, Code, 2260, acts, 1827, p. 130. 


Simon on same side. ‘ 

1. Contended that the new rule of evidence, introduced 
by the third section of the divorce act of 1827, in which 
descendants and ascendants were made competent witnesses 
for each other, only applied in cases of divorce. 

2. This is a suit for a separation of bed and board, and 
not an action of divorce, consequently the provisions of the 
divorce act, relative to the rules of evidence, do not apply. 

$. The suit for a separation of bed and board must first be 
decided, and a separation obtained, before an action of divorce 
can be commenced. It is only in the latter suit, that the 
children of the plaintiff can be called as witnesses. 
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Mathews J., delivered the opinion of the coutt. 


This is a case in which a wife claims a divorce from her 
husband, in pursuance of the provisions of the act of the 
legislature, passed in 1827, in relation to the separation of 
married persons. 

The petitioner claims a separation of property, and divorce 
from bed and board, on account of excesses, cruel treatment, 
and outrages committed on her by her husband; alleging 
that her intention is to obtain finally, a divorce from the bonds 
of matrimony. 

To prove the alleged outrages, she offered as witnesses 
some of her children, who were excepted to as incompetent, 
and the exception was sustained by the court below; and to 
the opinion by which these witnesses were rejected a bill of 
exceptions was taken, &<. Judgment was rendered against 
the plaintiff, from which she appealed. 

The examination of this bill of exceptions requires from 
this court (for the first time) an interpretation or construction 
of the act of the legislature, on which this action is founded. 
The only question, however, for solution, relates to the com- 
petency of witnesses to testify for or against their ascendants 
or descendants. As a general rule, they are rendered incom- 
petent by the art. 2260 of the Louisiana Code, and unless an 
exception to this rule be found in the act under consideration, 
the judge @ quo acted correctly in rejecting the witnesses 
offered onthe part of the plaintiff, in the present case. 

The causes for which divorces may be claimed, as specified 
in the law, are adultery, excesses, cruel treatment or outrages, 
condemnation to an ignominious punishment, and abandon- 
ment. These causes are all laid down in the eleventh section 
of the act. The second establishes the tribunals for the trial 
of cases in which divorces are claimed: And the third 
provides that “all actions of divorce shall be tried as all 
other cases, provided, that no witness summoned by the par- 
ties, shall be declared incompetent under the pretence of their 
being the allies or relations of either plaintiff or defendant. 

If these sections of the law stood alone, no doubt could be 
entertained of the section last cited, enacting an exception to 
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the general rule of competency established in relation to W=srsax Disr, 
ascendants and descendants: Otherwise the proviso will be Jr seareen 
without effect. But the fourth section of thisact,is expressed = savomz 

in the following terms: ‘Except in cases where the hus- seavelanes. 
band or wife may have been sentenced to any infamous 
punishment, or convicted of adultery, as provided for in the 
first section of this act, no divorce shall be granted, unless.a 
judgment of separation from bed and board, shall have been 
previously rendered between the parties, and unless two years © 
shall have expired from the date of the judgment of separa- 
tion from bed and board, and no reconciliation may have 
taken plée ; provided, that in the cases excepted above, a 
judgment of divorce may be granted in the same decree, 
which pronounced the separation from bed and board. 

This section, unless its provisions be clearly contrary to 
those of the preceding sections, cannot, according to any just 
interpretation of laws, abrogate the rules established by them. 
The meaning and tenor of the whole law, taken together, Bad ok y 
appears to us to be applicable to either species of divorce, as bed.and board, 
well that which goes no farther than a separation from bed and pa ag of 
and board, in its primary effects, as that which at once dis- 6 me pa 
solves the bonds of matrimiony. The former is as complete = te uae 
a separation of the parties to the matrimonial engagement as rule of evidence 
the latter, with the exception that no new marriage of either Sonined im at. 
could be legally made. The claim of separation from bed ov — 
and board, is in the terms of the law, an action of divorce, 1897, relative to 
and the exception contained in the proviso of the third see- “oree®, is not 
tion, to the general rule of evidence established by the Code, ‘her May Ps 
is not restricted to either species of divorce; it therefore, plies to both. 
embraces both. The action of divorce, which has for its Wha | onal 
object a separation from bed and board, will, in all instances, °°¢ and board, 
tend toa final and absolute discharge of the parties ab vinculo pe Epes cds 
matrimonii, and leads directly to that result, in the event of no nii, 
reconciliation, within the time limited by law. The first 
intention of the legislature, seems to be an offer of relief to 
the injured party, from outrages repugnant to the feelings of 
humanity, and ultimately to place the sufferer in a situation 


to form a more congenial matrimonial connection. But, if 
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Wrsrrex Dist. the construction assumed by the court below, be adopted, a 
September, 1834. principal means of arriving at the final result, contemplated 
uetaxgon’s by the legislature and authorised by the law, will be rendered 
“void and utterly unavailing. By allowing the parties an 
DUHAMELET ALS. Opportunity for reconciliation, we do not believe that the law 
makers intended to destroy the means of relief previously held 


So in a suit for Out to a suffering husband or wife. 
a separation from 
bed and board by 
the wife against It is, therefore, ordered, adjudged and decreed, that the 
a view to a di- judgment of the District Court be avoided, reversed and 
eS a annulled, and that the cause be remanded to said court, to be 
yor | ae tried de novo, with instructions to the judge, to férmit the 


competent wit- children of the plaintiff, to testify in this case. And it is 
in herbehait’” further ordered, that the appellee pay the costs of this appeal. 


MELANCON’S HEIRS 08. DUHAMEL ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where judgment of eviction is obtained, against the purchaser of a tract of 
land, while suit is pending for the price, and the purchaser calls the 
plaintiffs (his vendors) in warranty, to protect his title, and at the same 
time pleads the eviction, asks a rescission of the sale, and a discharge 
from the contract ; when there is no evidence ofan actual dispossession 
or ouster of the defendant, either forced or voluntary, the plaintiffs will 
recover the price, on preventing the execution of the judgment of 
eviction, by tendering to the defendants and vendees, a renunciation of 
all the benefits and advantages under it, by the person who obtained it. 

‘ The execution of a contract, according to its terms, and the intentions of 
the parties, is more consonant to justice, law and equity, than the 
rescission of it, and a condemnation in damages, when the contract 
remains entire, and there is no change in the situation of the parties. 
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This action was originally commenced, to recover the price Wasrsay Dist. 
of a tract of land, sold at the probate sale of Melangon’s SPiember, 1854. 
estate, and purchased by the defendant Duhamel. The-suit smztangon’s 
was instituted against Duhamel, and Latiolais, his surety. — 
Before judgment, Duhamel was evicted of a large portion of ?™#4"#L=? 4Us 
the land, by Pierre Broussard. The defendants now pray for 
a rescission of the sale, and to be discharged from the contract. 

Duhamel being dead, the suit is continued by the curator of 
his estate, and his surety. The case has been several times 
before this court, See 4 La. Reports, 362. 

On the return of the case to the District Court, at the 
October term, for the parish of St. Martin, in 1832, the 
district judge being of opinion, that the eviction pleaded by 
the defendants was fully proven, that they were entitled to é. 
have the sale of the land, for the price of which they were 
sued, rescinded, gave judgment, annulling and cancelling the 
sale, and discharging the defendants from all liability under 
said contract and sale. 

The plaintiffs relied on the act of renunciation, executed 
by Broussard, in which the latter renounced the benefit of the 
judgment of eviction he had obtained against Duhamel, and. 
abandoned all the advantages resulting therefrom, to the 
plaintiffs in this suit. See 2 La. Reports, 8. 

Judgment being rendered against the plaintiffs, they 


appealed. 


n, for the plaintiffs, said this case would depend 
mainly, on the effect given to the act of renunciation of 
Broussard. These plaintiffs having been called in warranty, 
by the defendants, when the latter were sued by Broussard ; 
although judgment of eviction was pronounced in his favor, 
yet the tender to the defendants, of a complete and full 
renunciation by Broussard, of the advantages arising from _ 
said judgment, renders them completely secure in their title, 
and the case stands as if no eviction had happened. 

2. The defendants never abandoned the land, nor were 
they ever turned out of possession by Broussard; they must 
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be considered as purchasers in possession, secure in their 
title, and bound for the payment of the price. 


Simon, contra. 


Martin, J., delivered the opinion of the court. 


This case has been several times before this court. It 
becomes necessary to go back to the original contract, which 
gave rise to these proceedings, for a full understanding of the 
case. Duhamel purchased a tract of land, at the sale of the 
property of Melangon’s succession, in 1819, and gave defend- 
ant Latiolais as his surety. The purchase money was paya- 
ble on a credit, by instalments. On suit being brought 
against the defendants, for one of the instalments then due, 
they pleaded, that one Broussard had commenced a suit 
against them, for the same land, and that they were in great 
danger of eviction. They further alleged, that the plaintiffs 
ought to be called in warranty, and as having sold what was 
not their own, the sale ought to be cancelled, in case 
Broussard succeeded in obtaining judgment, and that 
damages should be awarded them. 

The plaintiffs replied, that they were ready to give security, 
for the validity of Duhamel’s title to the land in question. 
The court ordered the security to be given, before the parish 
judge. The record does not show, whether such security 
was actually given; but at a subsequent term, the defend- 
ants filed an amended answer, in which they allege, that 
Broussard’s suit had been prosecuted to a successful termina- 
tion, in the Supreme Court; the consequence of which was, 
that Duhamel was evicted of three and a half arpents, of the 
tract of five arpents, which he had purchased at the probate 
sale of Melangon’s succession. They further averred, that 
Broussard had taken possession of the land he had recovered, 
which formed so considerable a portion of the original 
purchase, by Duhamel, that he would not have purchased 
the land, if he had known that he did not acquire a good 
title to the whole tract. The answer concluded by a prayer, 
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for the rescission of the sale ; that the notes given for the Wzsrsmx Disr. 
price of the land, be cancelled and returned to the defend- SePtember, 1854. 
ants, and that they recover the sum of five thousand dollars, meancon’s 


for damages sustained by them. Five years after the filing 


HEIRS 
v8, 


of this amended answer, (during which period this cause was 7°%4™S4 #414. 


_ continued) the plaintiffs filed an amended petition, in which 
they alleged, that they had already obtained a final judg- 
ment, for the first instalment of the price, which was in force 
and unsatisfied, and which precluded the defendants from any 
right to demand the rescission of the sale; that Broussard’s 
suit had been instituted at the instigation, and by the pro- 
curement of Duhamel, for the sole purpose of enabling him 
to claim the rescission; and further, that Broussard was 
induced to commence his action, by the promise of Duha- 
mel’s attorney, that he should be at no expense or costs, in its 
prosecution, if it should be ultimately decided against him. 
They further showed, that Broussard’s attorney, about the 
time of the first trial of this cause, obtained possession of the 
original book of surveys, made by Gonsoulin, containing the 
proces verbal of the survey of the land in dispute, and agreed 
to by Broussard, who consented to the location, as contended 
for by the defendants; and that since the judgment of the 
Supreme Court, Broussard had by an act sous seing privé, 
dated the 2ist January, 1827, renounced all benefit and 
advantage resulting from said judgment, in favor of the 
defendant Duhamel, and had confirmed the same in favor of 
the title acquired by him. The plaintiffs tender the renun- 
ciation of Broussard to the defendants, alleging, at the same 
time, that they have never been really evicted. 

The defendants excepted to the filing of this amended 
petition, on the ground, that it changed the nature of the 
action, as originally brought by the plaintiffs; that it was 
not, in fact, an amended petition, but an attempt to institute, 
indirectly, an action of nullity on the judgment of the 
Supreme Court; or a replication to the defendant’s answer, 
setting up that judgment as a bar to the plaintiffs’ action. 
A bill of exception was taken to the opinion of the court, 
permitting the ane petition to be filed. 
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Wesreny Dist. In the answer to this amended petition, the defendants 
September, 1854. repeat the same objections, and further allege, that the 
oo 


meLaycox’s judgment in favor of Broussard, in the Supreme Court, had 
HEIRS 


- been ordered to be executed, and that the land had actually 
DUHAMELETALS. heen taken from the defendants, before the renunciation 


meee J48- of Broussard, in consequence of which, the defendants had 


gy ogy ot acquired a right, which could not be affected by the subse- 
in e pur- . 

Shaser of tract quent act of one of the parties. 

= i: ples The defendant Latiolais, the surety, in a separate answer, 

”, a — averred, that in consequence of the facts and circumstances 

chaser calls the alleged, in the original answer, and in the subsequent ones, 

to a es = he had been legally discharged from all liability, resulting 


panty {0 protect from his suretyship, and that none of the allegations in the 
is title, and at 


the same time amended petition, could affect him, as by the act of the 


agg évie- plaintiffs, the subrogation to their right, privilege and mort- 


scission of the gage, could no longer be made to operate in favor of 
charge from the Duhamel. 


og sig - The District Court sustained the defence, and decreed 


a ha a rescission of the sale. The plaintiffs appealed. 


sion or ousterof The bill of exception taken, to the admission of the 
the defendant, a . 
either forced or aMended petition, was acted on when this case was last 


vlsintifi vill ree before this court. See 4 La. Reports, 362. 


cover the price, The record contains no evidence of an actual dispossession - 
on preventing . 
the execution of Or ouster of Duhamel, either forced or voluntary. The 


peo mc mapa present plaintiffs being called in warranty, to defend their 


dering to the d i ini i 
Fe rel vendee, in the opinion of this court, fully answered the call, 


dees a renuncia- by preventing the execution of the judgment of Broussard, 


tion of ‘all the and giving to their vendee, an absolute protection against the 


vantages under consequence of the judgment. 
it by the person 4 : : 
who obtained it. |The execution of a contract, according to its terms, and the 


The execution j i j i sti 
Of a soateaat an intention of the parties, is more consonant to justice, law and 


cording to its equity, than the rescission of it, and acondemnation in dama- 
rae ot the ges; provided, the contract or matter js still entire, and 


cas Bogen 84 there has been no change in the situation of the parties. 
tice, law and e- Had the judgment in favor of Broussard, been followed by 
aectision of it the execution of a writ of possession, or had Duhamel volun- 


and _ end tarily executed it, by abandoning the premises, his claim 
when the con- against his vendor, would have been perfect, and the latter 
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could not have escaped from the consequences of the ouster Wxsrsas Dist, 

of his vendee ; and if the vendee, notwithstanding he had S¢Pteméer, 189% 

neither been formally ousted, nor relinquished his possession, ™s.axcon’s 
HEIRS 


could show, that on the judgment of Broussard being signi- 


fied to him, he had taken measures to provide against its 7°" 274™4. 
consequences, as by the purchase of another tract, so that the tract remainsen- 


tire and there is 


matter was not res integra, we are not even prepared to SY, no change in the 
that he might not ‘have successfully claimed relief against Siics. of ae 


his warrantors. 

It may be said, that the judgment in favor of Broussard, 
affected the land recovered, with any general mortgage that 
may have existed on his property ; that Duhamel contracted 
for Melangon’s title, and not for that of Broussard. To the 
first part of the objection, it is a sufficient answer, that de non 
apparentibus et de non existentibus eadem est lex; and that he, 
whose claim is grounded on the apprehension of demands 
from creditors, with a general mortgage, ought to show that 
a general mortgage exists. To the second part, an equally 
successful answer can be made. For, that even after a deci- 
sion, that the plaintiffs, by procuring Broussard’s renuncia- 
tion, have complied with their obligation to warrant and 
defend Duhamel’s title, they shall not be absolved from 
the obligation of defending it, in case any person claiming 


under Broussard, or as his mortgage creditors, should disturb 


the heirs of Duhamel in their possession. 
Broussard’s renunciation, at any time before he obtained 


the judgment against Dufiamel, would have disabled the* 


latter from resisting the claims of the plaintiffs, His renun- 
ciation of that judgment, does not appear to this court, less 
efficient ; and if it ever should prove insufficient, the remedy 
of Duhamel or his heirs, against his vendors, will be the same. 
Should he show, that there is room for apprehension, he 
might guard against its consequence, by a demand of 
security. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be annulled, avoided and 
reversed ; and proceeding to give such a judgment, as in our 
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September, 1854. first instance, it is ordered, adjudged and decreed, that the 
BORIN EF ALS, plaintiffs recover from the defendants, the sum of three 


ara ater eta ASNT en NNR Sis satin 





: 
Wssrzax Dist. opinion, ought to,have been pronounced, in the court of the 
casTiLa, 
; 
| 


thousand and eighty-five dollars, with legal interest, from the 
time the instalments became due ; and that the land be first 
seized and sold, to satisfy said judgment, before the judgment, 


_ or any part thereof, be claimed from the defendant Latiolais : 


the defendants paying costs in this court, 


_ ROBIN ET ALS vS. CASTILLE. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The heirs of the deceased wife, who dies without leaving descendants, have 
a right at once to demand her paraphernal property, without waiting for 
a settlement and liquidation of the community of acquests and gains, 
with the surviving husband. 

The wife, during the existence of the community, has a right to resume the 
administration of her paraphernal property. 

When the wife dies, her heirs are seized of all the effects, constituting her 
separate estate, from the moment of her decease. 

Money received by the husband during marriage, on account of his wife, 
does not fall into the community, but remains her separate property. 


This is an action by the plaintiffs, who are the father, and 
brother and sisters, of Aimé Robin, deceased, late wife of the 
defendant, J. B. Castille, to recover from him two sums 
of money, of seven hundred and thirty-nine dollars, and 
seven hundred and thirty dollars, which he received as 
portions, during marriage, inherited by his said wife from 
her grandmother. The defendant gave his two receipts, 
dated in 1829 and 1830, for said sums of money. His wife 
afterwards died, without leaving any descendants, and the 
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plaintiffs being the only surviving legitimate heirs, clainy WesrsnwDisr. 
these sums, with a legal mortgage on all the defendant’s September, 1834. 
property, for their re-payment, amoufiting in all to ‘one yoprw er ats. 


thousand four hundred and sixty-nine dollars. 

The plaintiffs pray judgment against the defendant, for 
said sum of money, with legal interest thereon, and that they 
may be decreed, to have a legal mortgage on. all his lands 
and slaves, from the several periods when said sums of money 
were received by him. 

The defendant pleaded a general denial ; that the plaintiffs 
accorded him, by an actisigned before a justice of the peace, 
one and two years, to pay whatever sums he might owe 
them, wherefore this action is premature, and ought to 
be dismissed. He further alleged, that a community of 
property existed between him and his late wife, to which 
the plaintiffs have never renounced, but have accepted it 
purely and simply ; that the community has not been settled, 
and the plaintiffs cannot set up any right or claim against 


him, until a final settlement is had; that the community 


owes a number of debts, and is subject to many charges, to 
which the plaintiffs ought to contribute, and which cannot be 
ascertained, until a liquidation and regular settlement takes 
place ; and that when a settlement is had, he will not be 
found indebted, or if he owes any thing, it is very small; and 
that the plaintiffs have no right to proceed in this suit; he 
prays that their demand be rejected, &c. 

The plaintiffs introduced in evidence, in support of their 
demand, the two receipts set out in their petition, and given 
by the defendant, for the money sued for, with proof of _— 
execution. 

The defendant. introdnced the inventory and proceedings 
in the Probate Court, had in relation to his wife’s succession. 
The inventory of her property, as taken by the parish judge 
of St. Martin, amounted to only one thousand one hundred 
and ninety-nine dollars, besides a few small debts. 

The district judge gave judgment for the amount of the 
plaintiffs’ claim, with interest, and mortgage on the defend- 
ant’s estate, until final payment. ‘The defendant appealed. 


ps. 


CASTILLE, 
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| 
: Westzax Dist. Lewis, for the’ plaintiffs. 
- Sires 1. Plaintiffs, as heirs of defendant’s deceased wife, have a 
ROBIN ET 4Ls, yjght to sue for and Tecover from the defendant, the amount 
“< | 
casruzz, of her paraphernal property, received by him, without previous- 
ly renouncing the community between them. 
2. The simple fact of not renouncing, does not amount to 
an absolute acceptance of said community. They might be 
called on to accept or renounce, and in that event only, are 
they bound to decide, which they will do. La. Code, 2383 
and 2379. 

3. Even if plaintiffs had accepted the comanenity, still 
defendant is bound to account to them for the paraphernal 
rights of his wife, and the rights of the parties in the 
community remain as they were before instituting this suit. 


nt AN i tess to 


Simon, for the defendant, contended, that the heirs of the 
deceased wife could not sue the surviving husband for her 
interest in the community, until it is settled and the debts 

"paid off. 

2. The heirs cannot sue until they renounce the com- 
munity of property belonging to the deceased wife. Until 
this is done, which has not been done here, they cannot 
recover back her dotal or paraphernal effects. La. Code, 
2379, 2380 and 2381. 4 Favarde, 884. 


Bullard J., delivered the opinion of the court. 


| The plaintiffs sue as heirs at law, of the deceased wife of 
1) the defendant, for the sum of one thousand four hundred and 
i sixty-nine dollars, received by him during the marriage, as 
i] the share of his wife, in the succession of her grandmother, 
and which constitute her paraphernal estate. The defendant 
resists their claim, on the plea, that there existed between 
him and his late wife a community of acquests and gains, 
which the plaintiffs have never renounced, but which on the 
contrary, they have accepted purely and simply; that the 
community has never been in any way settled, nor partaken 
between him and the plaintiffs ;. that it is only in settling the 
community, that the rights of the parties against it, can be 


ee th ae a le RMN eR 
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ascertained and liquidated, and that the plaintifis have no Wezsrzaw Dist. 
right to set up any claim against the respondent, until the Sétember, 1834. 
said community is brought to a final settlement; that the “ROSIN BT Ala, 
plaintiffs are bound to pay one-half of the debts of the  gssense 
community, and that on a fair settlement, it will be found, 

that the defendant is not indebted to the amount claimed. 

This exception presents, for the consideration of the court, The heirs ofthe 
the question, whether the heirs of the wife have a right, at Le odes) 
once to demand her paraphernal property, without waiting =, Lear 
for a settlement and liquidation of the community of acquests np: hg 
and gains. The argument in support of the negative of that pberaal proper- 
proposition, goes to assume as a principle, that money received i pagar 
by the husband during the marriage, on account of his wife, — eg 
is mixed and blended with the property composing the community of 
community, and forms a charge upon it, rather than a debt “es. wd 
due by. the husband. And yet it is admitted, that the wife, ae fe 
on renouncing the community, has a right to claim her para- 
phernal property. The 2380th article of the Louisiana Code, 
declares that “the wife who renounces, loses every sort of 
right, to the effects of the partnership or community of gains. 

But she takes back all her effects, whether dotal, extra dotal, 

hereditary or proper.” The counsel for the appellant infers 

from this article, that it is only on her renunciation, that she 

has a right to take back her paraphernal estate. This rea~ 

soning is not satisfactory to this court. Such a principle 

would be inconsistent with certain well settled doctrines of 

our law; Ist, That the wife herself, even during the exist- Bay hype 
ence of the community, has a right to resume the administra- ence of the com- 
tion of her paraphernal property ; and 2d, That constituting right 1 foe 
her separate estate, her heirs are seized of it, at the moment {¢ aueden 
of her decease. If instead of money, the husband had receiv- phernal proper- 
ed property, still existing in nature, the heirs would undoubt- ss 

edly have been entitled at once, to the possession of it. Indeed When the wife ~ 
the converse of the proposition, contained in the article of the Se 
Code above cited, cannot be correct ; to wit: that if the wife pargy ohana 
does not renounce, she shall not take back her separate estate, estate, from the 
because the only consequence of accepting the community, is Sms —_ 


to render her liable for one-half of the debts. ‘ . 





: 
; 
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Westzex Dist. The authorities cited from French commentators, refer to 
September, 1854. » system different from that established by the Louisiana 
me Oe. Code. It is believed, that under the Code Napoleon, a sum 

site of money received by the husband on account of his wife, 
Messy omar during marriage, belongs to the matrimonial community, 


duiog Pris and consequently is affected to all the charges upon it, and 


Oe dacs. me could only be accounted for to the heirs on a final liquidation 

fallinto the coni- and settlement of the community. By our Code, it is different ; 

munity, but re- 

mains her sepa- Money so received, does not fall into the community. 

rate property: But it is contended, that the heirs of the wife in this case, 
are bound to pay one-half of the community debts, out of her 
separate estate, and that consequently, they ought not to 
be permitted to withdraw this fund from the hands of the 
surviving husband, until the debts shall have been paid. 
Whether the heirs be bound to pay the debts, is in our 
opinion, a question between them and the creditors. The 
husband jis, at all events, liable for the whole, and a partition 
of the community cannot be made, without provision for 
them; but it does not, in our opinion, follow that the 
husband is authorised, after the dissolution of the marriage, 
to retain the paraphernal property of his deceased wife. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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KEY vs. WALKER. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


The record of a suit between other parties, evicting the third possessor, is 
legal evidence in an action by the third possessdegainst his vendor, to 
prove the fact of eviction and the damage sustained by him in conse- 
quence thereof. 

Where the petition alleges the plaintiff was evicted by a certain suit between 
two other persons, and refers to it by name and description, it is a suffi- 
cient allegation to authorise the admission of such record in evidence, in 
an action against the vendor for damages. 

It is not necessary that the defendant, who is the vendor sued, had notice of 
a suit and proceedings evicting his vendee, to authorise the admission of 
those proceedings in evidence against him. That matter may go to the 
effect of the evidence, but not to its admissibility. 


This is an action of warranty to recover damages of the 
defendant in consequence of eviction from a tract of aay 
superficial arpents of land. 

The plaintiff purchased of the defendant by public act, 
dated the Ist of June, 1831, a tract of forty supercial arpents 
with warranty of title, and also all the defendant’s right of 
settlement to the balance of one hundred and sixty arpents, 
for the sum of six hundred dollars in cash. 

Shortly after this sale, Alexander Lewis obtained an 
order of seizure and sale, against the tract of forty arpents, 
on his mortgage against one Henry R. Nerson, from whom 
the defendant had purchased it, and had the land sold, by 
which the plaintiff was evicted. 

He now brings his action of warranty to recover back the 
sum of six hundred dollars with interest, which he had 
paid to the defendant ; and also, prayed for.and obtained an 
attachment against four slaves belonging to the latter, on an 

38 
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allegation and affidavit, that the defendant was about to 
remove permanently from the state. . 

In his petition, the plaiatiff alleges his eviction, and “ that 
the land has been sold by Alexander Lewis, to satisfy his 
said mortgage, which will more fully appear, by reference to 
an act of seizure and sale, granted by the honorable judge 
of the District Court, and on the files of said court,” &c. 

The defendant, by written motion, moved to dissolve the 
attachment on the ground, that it was not true he was 
about to leave the.@@ate, &c. 

On the merits, the defendant pleaded a general denial ; 
admitted the sale of the land, but alleged that the considera- 
tion expressed therein, of six hundred dollars, was not for the 
forty arpents mentioned in the petition, but was for said forty 
arpents, and also, one hundred and sixty other arpents of 
land, adjoining the said forty arpents, and he only warranted 


the forty arpents, and sold to the plaintiff his right of settle- 


ment for the said one hundred and sixty arpents without 
warranty. He alleges that there were valuable improve- 
ments on the last tract, which were also included in said sale, 
and which were reasonably worth five hundred dollars. He 
denies that the plaintiff is entitled to recover any sum from 
him, by reason of his illegal and vexatious conduct in suing 
out his attachment, which he alleges was wrongfully sued 
out, and under false pretences, with a view to harrass defend- 
ant’s property, &c.; and that by attaching and detaining four 
of his slaves, he has sustained damages to the amount of five 
hundred dollars, for which he claims judgment in reconven- 
tion, and prays that the plaintiff’s demand be rejected, &c. 

The motion to dissolve the attachment was sustained, and 
the cause referred to a jury for trial on the merits. 

A witness for defendant by the name of Walker, declares on 
oath, that the plaintiff seized a negro woman and two chil- 
dren, and a negro boy, under his attachment, which were 
taken out of defendant’s possession, in consequence of which 
he had to break up house-keeping, and sustained much loss 
in furniture and stock. 
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Bendy, a witness for plaintiff, swears defendant had but little Wzsrsax Dist. 
furniture or stock. Heard defendant say he was going to September, 1854. 


move his cattle to Texas, and that he was going there himself. 
Witness was under the impression he intended to go. 

~ On the trial, the plaintiff offered in evidence, “the record 
of an order of seizure and sale, and all the proceedings had 
thereon, of Alexander Lewis, against Henry R. Nerson, 
which his counsel declared he intended to prove thereby, and 
by other evidence, that the plaintiff had been evicted from 
the land purchased from the defendant, in consequence of a 
mortgage existing on it in favor of Lewis, at the time of the 
purchase, &c. The evidence was objected to, and the objec- 
tion sustained, and a bill of exceptions taken to the decision 
of the court. 

The jury returned a verdict, on hearing all the other evi- 
dence in favor of defendant’s claim in reconvention, of thirty- 
eight dollars and sixty-one cents. Judgment being rendered 
thereon, the plaintiff appealed. 


Brownson for the plaintiff. 


Lewis for the defendant. 


1. New trial was properly refused, because the case does 
not come within any of the rules established by the Code of 
Practice, art. 560. 

2. There is no legal evidence of misconduct in the jury. 

3. The jury had a right to make up their verdict as they 
did. 4 Johnson’s Reports, 487. 


Mathews, J., delivered the opinion of the court. 

This is an action of warranty, in which damages are 
claimed on account of an alleged eviction from a certain tract 
of land, sold by the defendant to the plaintiff, &c. 

The suit was commenced by attachment. The defendant 
afterwards appeared and answered, and filed a plea in recon- 
vention. The cause was submitted to a jury in the court 
below, who found a small sum in favor of the reconvenor, 
and judgment being thereon rendered, the plaintiff appealed. 


KEY 
v8. 
WALKER. 
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Wrsterx Dist. A bill of exceptions is found on the record to an opinion of 


September, 1834 the judge a quo, by which he rejected the record of a suit’ 


KEY which was in the nature of an action of mortgage, brought by 
waiter, one Alexander Lewis against a certain Henry R. Nerson, on 


The record of Which an order of seizure and sale was obtained and exe- - 


Sther parties, «. cuted, on a tract of land in the possession of the plaintiff as 


vieting the third purchaser from the defendant, &c. 
possessor, is le- - ‘ ° 
gal evidence in This evidence was rejected on several grounds: Ist. As 


caer being res inter alios acta. 2d. Because its introduction is not 


against his ven- authorised by the allegations of the petition ; and, 3d. Be- 


sue pe cause no knowledge of the proceeding was brought home to 

cede hin either plaintiff or defendant in the present suit. 

> Serena We are of opinion that the court below erred, in rejecting 
Where the pe- the evidence offered. It is a record of proceedings in put- 


eae — suance of which the property in the possession of theeplaintiff, 


evicted by a cer- held under title from the defendant, was sold, and is certainly 


two other per- good and legal evidence to prove rem ipsam; a fact clearly 


, fe . . ae 
Bricwncet necessary to support the allegations in the petition. Whether 


a it be conclusive to establish such an eviction as would au- 
tion toauthor- thorise the present action of warranty on the part of the 


he ad ; ‘ ‘ , 
» - wel appellant, is a question different from that which relates to 


cord inevidenee, the legality or admissibility of the testimony offered. The 


peesmerentee petition, although, pethaps, not drawn up with the greatest 
e is not A pessible precision and technicality, appears to us to have 


view the de- sufficient reference to the fact offered to be proven by the 


sa ew oat record adduced, to authorise its admission. Whether Walker, 
anand nce the defendant, had or had not knowledge of that proceeding, 


oe his ig a matter that may have its effect in a trial of the cause on 
thorise the ad- its merits; but, according to the view which we have taken 
mission of those ; : : 
proceedings in Of the subject, cannot legally influence the question of 
Frdenec against admissibility. 

ter may go tothe 


effect of the evi- - 
dence, but notto It is, therefore, ordered, adjudged and decreed, that the 


anced judgment of the District Court be avoided, reversed and 
annulled, and the verdict of the jury set aside; and it is 
further ordered, that the cause be remanded, with directions 
to said vourt to permit the record, &c. to be given in evidence. 
The appellee to pay the costs of this appeal. 
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PATIN ET ALS U8. PREJEAN ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The Code of Practice has re-enacted the same general rules, in relation to 
the discussion of property by creditors, having a general mortgage on 
the property of their debtors, as was provided by the act of 1817, 
requiring them to proceed against the property last alienated, and 
ascending towards that first sold, until their claims be satisfied. 

A right or title, acquired under a contract, cannot be modified or affected 
by any subsequent act of the legislature ; but the remedy or means given 
by law, to enforce those rights, are always in the power of the legislature, 
who may extend or restrict them, as circumstances may require. 

The means by which a minor’s rights, against the property of his tutor, are 
to be enforced, are always in the power of the legislature. In requiring 
him to discuss property last alienated, before coming on that previously 
sold, although the law was enacted after his mortgage attached to the 
property of his tutor, yet it was in the power of the legislature to pass it. 


The plaintiffs allege, that they obtained a judgment 
against their father and natural tutor, Marcel Patin, on the 
10th day of September, 1825, for two thousand four hundred 
and thirty-six dollars twelve cents, being eight hundred and 
twelve dollars four cents, in favor of each of them, with legal 
interest, on the claim or portion of each, from certain dates, 
and with a legal mortgage on all their father’s property, 
which he owned and possessed, at any time since the 15th 
day of July, 1812, the date of the natural tutorship. 

In October, 1828, the syndics of Marcel Patin, who had 
became insolvent, presented a tableau of distribution of his 
estate, among his creditors, which was homologated, 
on which the plaintiffs were placed, for the aggregate 
sum of nine hundred and twenty-eight dollars sixty-nine and 
three-fourth cents, leaving still a balance of two thousand and 
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forty-nine dollars, on said judgment, against their father, 


“unpaid. They allege, they have made an amicable demand 


on the syndics, for the balance of their debt; who replied 


there was no more property or funds of said estate in their 


hands. 

The plaintiffs further allege, that their said father was 
owner of a plantation, now in the possession of the widow 
Prejean and heirs of N. Thibodeau, which was alienated by 
him, in 1814; that he was owner of a negro man Harry, 
now in the possession of Martin Sudrique, who was sold by 
him, in 1823; and that he was owner of a negro woman 
Francoise, and her child, now in possession of Valery Martin, 
which he sold in August, 1823; all of which property, the 
plaintiffs charge to be subject to their legal mortgage, as 
having been alienated since the mortgage began to exist, and 
that it is liable to the payment of their respective claims. 
They pray that these parties be cited, to show cause why the 
said property shall not be seized and sold, to satisfy the 
balance of the aforesaid judgment, with interest and costs. 

The defendant, widow Prejean, and as tutrix of the minors 
Thibodeau, pleads a general denial; and alleges, that the 
plaintiffs are bound to prosecute their claim (if any they 
have) against the mortgaged property last sold, and ascend- 
ing to that first sold; she alleges a sale of an undivided tract 
of land, by Marcel Patin, in November, 1819, and another 
tract, sold in November, 1820, all of which, together with 
the other property sued for, she prays may be first discussed 
and proceeded against, before coming against the plantation 
in her possession ; she prays the court to fix the amount of 
the sum she is to pay, to carry on the discussion, and tenders 
it in open court. 

Sudrique answered, reserving his right to dispute the 
plaintiffs’ claim, and alleged, that the plaintiffs were bound 
to proceed against the negro woman Francoise and her child, 
in the possession of Valery Martin, as being last sold, before 
coming on him. 

Martin answered, and pleaded a general denial ; he denied 
specially, that Marcel Patin was tutor of plaintiffs, or that 
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any mortgage existed on the propérty in his possession; he Wxsrsns Disr. 
denies that the plaintiffs are entitled to any thing, as heirs of Sepneboreee 
their mother; that after the death of their mother, the rst xr ats, 
community which had previously existed between her and senses trans 
their father, was continued, and was administered by the 
father, for the benefit of all the parties concerned; that 
during its continuance, debts were contracted, and property 
purchased, in the name of the father; that among the debts 
contracted, there was one in favor of the Louisiana State 
Bank, one in favor of M. White, and one in favor of F. 
Breaux, on which judgments were obtained and executions 
issued, and on the 28th of August, 1823, a negro girl named 
Francoise, and her child, were seized and sold, when the 
defendant became the purchaser, for five hundred and thirty- 
five dollars, subject to the payment of two hundred and five 
dollars, with interest, and a special mortgage in favor of A. 
Guidry, which he has paid; he further alleges, that the 
property so purchased by the said Marcel Patin, was acquired 
by him, subsequent to the death of the plaintiffs’ mother, and 
was liable to the payment of said debts ; and that the plaintiffs 
have received from their father, various articles of property, 
for which they have given no credit; that the community 
of property continued, until after the purchase of the negro 
woman and her child; and which was sold as community 
property to pay community debts, for the payment of which 
the plaintiffs were also bound. He prays that the plaintiffs’ 
petition be dismissed, &c. 
On these issues the cause was tried at the April term, 
1832, of the St. Martin’s District Court. The plaintiffs pro- 
duced in evidence, the judgment in the Probate Court, 
against their father, in which they recovered the amount now 
claimed, after deducting a small credit. 
The defendants introduced in evidence, two acts of sale, 
made of two tracts of land, in 1819 and 1820, which were 
required to be discussed, in the answer of the widow Prejean, 
before proceeding against her. 
The district judge being of opinion, the plaintiffs were 
entitled to the amount of the judgment claimed, in their 


— 
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Weerren Dist. petition, against the defendants, Sudrique and Martin, and 

September, 1834. that they were bound to discuss the property in their posses- 

rain xt ats. sion before coming against the property of the other defend- 

a... ants, ordered, that the negro woman and her child, in 
the possession of Martin, and the negro man Harry, in 
possession of Sudrique, be seized and sold, to satisfy the 
plaintiffs’ demand, and that the cause be continued as to the 
other defendants. ° 

The sheriff returned an account of sales, of the slaves 
ordered to be seized and sold, by which it appeared they 
sold for seven hundred and forty dollars, still leaving a large 
balance of plaintiffs’ judgment unsatified. 

At the November term, 1833, of said court, the trial of 
this cause proceeded. Judgment was rendered on the 
evidence already introduced, when. it was ordered and 
decreed, that the proceedings against the property, in the 
possession of the widow Prejean, be suspended, until the 
plaintiffs have discussed the two tracts of land, sold in 1819 
and 1820, by the plaintiffs’ father, and now in the hands of 
third possessors; and that the defendant, widow Prejean, 
pay into court the sum of seventy-five dollars, within thirty 
days from the date of the decree, to defray the expenses of 
the discussion, and on failure, to be forever barred from 
requiring or setting up said discussion. From this decree 
the plaintiffs appealed. 


Simon, for the plaintiffs. 


Brownson, contra. 


Martin J., delivered the opinion of the court. 

The plaintiffs seek to obtain payment of a judgment, which 
they have obtained against their late tutor, by the sale of a 
tract of land, sold by him. The attempt is refuted by the 
defendants, who point out another tract, sold by the tutor, 
after he had sold that in the possession of the defendants. 
The plaintifis contended, that as their tutor had sold the 
tract, in the possession of the defendants, before the year 
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1817, the latter could not avail themselves of the act passed Wrsrsay Dist. 
in that year, which requires creditors, with a general mort- September, 1854 
gage, to seize at first the land last sold by their debtors. parry er ats. 
The plea of discussion was sustained, and the plaintiffs .. oe. rr au. 
appealed. 

It is contended in this court, that the act of 1817, invoked 
by the defendants, established a rule of practice, and is 
consequently repealed by the Code of Practice, and that 
if it be not repealed, the defendants cannot avail themselves 
of it, because their ancestor purchased the land, before the 
passage of the act. 

The Code of Practice, 715, provides that, in regard to sales 
under a fieri facias, the purchaser against whom a suit is 
commenced by a creditor, having a legal or judicial mortgage 
on the property of the debtor sued, may require the creditor to 
discuss the other property, in the possession of the debtor, 
before coming on that which he has in his possession; and 
even that which the debtor has alienated since the purchase. 

Had the legislator gone no farther, it might be urged on 
the one side, that he intended only a special provision, 
confined to the cases of purchases at a sheriff’s sale, and on 
the other side, that it being difficult to discover, why a differ- 
ent rule should be established, in regard to such sales, it might 
be safely concluded, that the reason evidently extending to 
every sale, all should be regulated in the same manner. Panitite hae au: 

But the legislator proceeds, and gives us the. grounds on ben Sorte 
which he acts, “because the creditor who has a general relation to the 
mortgage, can only act against the property, which his property by ores 
debtor has disposed of, in the order in which the aliena- “ vg :8 

pera morte 
tions have taken place, beginning at the most recent, and gage on the pro- 
ascending to the most ancient.” » + Mla -_ 

If the rule of practice, in this respect, established by the 7 ~ 
act of 1817, and invoked by the defendants, was repealed as a Rien them to 


rule anterior.to the Code of Practice, still the principle is The prod 


recognised and incorporated in that Code, that the creditor, somalia rn” 

with a general mortgage, must proceed against the property that, that first sold, 
until theirclaims 

alienated by the debtor, by beginning at that most recently be-satisfied. 


39 
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Wesrzrx Drsr. disposed of, and ascending towards that first alienated, until 
Seplember, 1834. his claim be satisfied. 
aaaaeeee ° . 
rarinetars. | It remains for us to examine, whether purchasers, before 
pauynsx er ais, the act of 1817, may avail themselves of a legal provision, 
A right or title enacted since the perfection of the contract, under which the 
ired und : 
contract, cannot and was acquired. 


pce gry be It cannot be doubted, that the title or rights, acquired under 
subsequent act of & contract, cannot be modified or affected by any subsequent 
med Fn apne act of the legislature ; but the means of enforcing such rights, 
“chnetonl a and protecting such titles, in other words, the remedy provi- 
those rights, are ded by law, to insure the enjoyments of such rights and 


eh aa. ~ titles, is always in the power of the legislature, who may 


a extend or restrict it, as circumstances may require. 

r . . 

restrict them as ‘The lien on the-land of the tutor, which results from the 

may require, tfust committed to the tutor, cannot be destroyed or modified, 
The means by Without a correspondent destruction or modification of the 

be ead minor’s rights; but the means hy which the minor’s rights 

property of his may be enforced, his remedy is always within the power of 

enforced, are al- the legislature. In requiring him to, proceed against the 


or'et te tage. property, most recently alienated by the tutor, the minor’s 


lature. In re- rights or lien in the rest, is not destroyed or modified. Some 
uiring him to . ‘ sae : 
Xs property delay, indeed, is thereby created ; but every citizen who is 


ge obliged to resort to the court, to enforce his rights, must 


mod yer § submit to the forms and delays which the law has prescribed, 
the law was en- or may from time to time prescribe. 


ae At the passage of the act of 1817, the minors would have 


oot had tn been bound to seize first the tract of land which they are 
yet it vas in he now called on to discuss, because then it was in the posses- 
Fislature to pene sion of their tutor. That act, in requiring them to discuss the 
it. 


same tract after a sale, did not put them on duriore casu. 
It does not appear to us, that the District Court erred. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


























OF THE STATE OF LOUISIANA. 


ROMERO ET ALS. 0S. SEGURA. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the payee of a promissory note, payable to order, transfers it in 
writing on the back of the instrument, for twenty per cent. discount, it 
will be considered a sale, not an endorsement, in which the purchaser 
will be considered as having taken the risk of the solvency of the maker, 
without recourse on the transferor; and such a contract is, in its nature, 
aleatory and not usurious. 

Where the sale of a promissory note by the payee, in insolvent circumstan- 
ces, has been made for one-fifth less than the amount promised on the 
face of it such sale may be rescinded by the creditors of the insolvent ; 
but they would be bound, first to refund the purchase money, when there 
is no evidence of fraud on the part of the purchaser. 


This action is instituted on the following promissory note : 


*‘ Nouvelle Iberie le 11 Octobre 1831. 
“Au premier Avril prochain, je payerai & Mr. Louis 
Segura, ou & son ordre, la somme de trois cent quatre-vingt- 
quinze piastres, avec lesintéréts d’un dix pour cent, & compter 
du jour de la date jusque parfait payement, pour valeur regu. 
“© $395. “St. Yago Segura.” 
Endorsement on the back. 
“‘Recu le payement & l’escompte de 20 pour cent, par 
Messieurs Antoine & Michel Romero, fils, que je leur céde. 


“Ls. Segura. 
* Paroisse Ste. Marie le 30 Décembre 1831.” 


The defendant. pleads a general denial, and admits his 
signature as the drawer of the note. He alleges the note 
was given in consideration of a sale made by Louis Segura, 
to him, of all the rights and pretensions of the latter, to the 
succession of his father Francisco Segura, and that the said 
rights and pretensions, were, a very short time afterwards, 
seized by one of Louis Segura’s creditors, together with the 





Western Dist. 
September, 1834. 
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Western Distr. note sued on, and two others of the same tenor. He further 

September, 1834. states that he is threatened with a suit, to annul said sale 

romero et ats, Made to him, and for the recovery of the amount of these 

srotna, notes; he also charges that the plaintiffs gave no considera- 

tion for the note, or if any, that it was illegal and usurious ; 

and that the date of the transfer of the note is false, and was 

made but a few days before the filing of the bilan of Louis 

Segura, and at a time when he was in failing circumstances, 

i within the knowledge of the plaintiffs and transferees of the 

note. He likewise charges fraud and collusion between the 

plaintiffs and transferor of the note, and alleges it would 

be unsafe to pay it on account of the claims of Segura’s 
creditors, &c. 

The syndic of Segura’s creditors intervened and opposed 
the plaintiffs’ right to obtain judgment, and alleged the want 
of consideration, and that the note showed an usurious 
discount on its face by the transfer to the plaintiffs, and that 
the transfer was made at atime when Segura was notoriously 
insolvent. He joins the defendant in resisting the plaintiffs’ 
demand ; and prays that the note be declared to belong to the 
insolvent estate of Segura, and that he may have judgment 

’ for the amount of it, for the use of the creditors. 

The defendant and intervenor’s counsel offered in evidence 
the record of a suit, and judgment in favor of Perrault & 
Pascal vs. L. Segura, and also the return on the execution, 
which issued on it, by which it appeared that the sheriff, on 
the 31st December, 1831, the day after the transfer of the 
note sued on, seized certain notes, alleged to be the pro- 
perty of Louis Segura, together with all his interest in his 
father’s succession. The notes seized differed in their tenor 
and amounts, as described in the sheriff’s return from that 
sued on, but were alleged to be the same. This evidence 
was intended to show that the defendant was prohibited 
by this seizure, from paying the amount of the note to the 
plaintiffs. It appeared also that this execution, after the 
seizure and before any sale, was stayed by the surrender of 

the defendant, in favor of all his creditors. 
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The transfer of the note bears date the 30th December, Wesrznx Dist. 
1831, and om the sixteenth of January following, Segura Seember, 185% 
filed his bilan and made a surrender of his property, which senso 


was accepted by the judge. The whole of the proceedings 
of the suit against his creditors, and several judgments 
obtained against him before, and at the time of the transfer 
of the note sued on, were offered in evidence, by which it 
appeared he was completely insolvent. 

The district judge charged the jury, that the note being 
negotiable, it became the property of the plaintiffs. 2d. The 
contract is not usurious. Usury is where the debtor contracts 
to pay more than legal interest; here it is a sale’of the note, 
and may be for a reasonable price. 3d. The plaintiffs were 
not creditors, and sought no advantage over other creditors. 
They paid a fair price, which went into the mass of the 
insolvent’s estate ; it is then a fair contract, &c. 

This charge was excepted to by the defendant, and inter- 
venor’s counsel, who also required the judge to charge the 
jury, that “the plaintiffs should show that due notice of the 
transfer had been given to the defendant before they could 
recover; and not having done so, they cannot recover as the 
seizure of Perrault & Pascal gave them a right of privilege 

on the notes seized, unless it be shown that a notice of the 
transfer had been given previous to the seizure.” The judge 
refused to charge the jury as requested, and a bill of 
exceptions was taken to the entire charge and to the refusal. 

There was a verdict and judgment for the plaintiffs. The 
defendant and intervenor appealed. 


Brownson and Lewis, for the plaintiffs. 

1. The note sued on was negotiable, was negotiated to 
plaintiffs for a valuable consideration before maturity, and 
beeame their property. 

2. The contract by which plaintiffs obtained the note is 
not usurious. Usury is where the debtor contracts to pay 
more than lawful interest. Here it was a sale of the note for a 
fair price, and is valid. La. Code, 2423-24. 6& Com. Digest, 
648-9. 10 Johnson’s Reports, 195. 


pl 
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Wssrsax Dist. $. Plaintiffs were not creditors of Louis Segura, and could 

‘September, 1854. seek no advantage over other creditors; and the price they 

nomeno ET ats, paid for the note went into the mass of his éstate for the 
ssouna. benefit of his creditors. 6 La. Reports, 538. 

4. If plaintiffs knew that Louis Segura was insolvent, still 
if they paid a fair price for the note, not being creditors, they 
may recover. 

5. No law requires the transferee of negotiable paper to 
give.notice to the debtor. 

6. ‘The pretended seizure of Perrault & Pascal, was made 
after the transfer of the notes, and can give them no rights. 


Simon, for the defendants and the intervenor. 


Mathews, J., delivered the opinion of the court. 


In this case suit was brought by the plaintiffs as assignees 

of a debt transferred to them by one Louis Segura, on St. 

Yago Segura, the defendant. The evidence of the debt con- 

sisted in certain promissory notes held by the transferor, made 

payable to him in negotiable form by his debtor. Soon after 

the transfer, indeed so soon as to raise suspicions of the fair- 

ness of his conduct, Louis Segura made a cession of his 

Where the Property, in pursuance of our laws relating to insolvents, 


of a pro- i i 
a ro- and @ syndic was appointed to manage the ceded property, 


’ « ° . . ° . . 
payable toorder, who intervened in the present suit, claiming a rescission of 


ee on the the contract by which the plaintiffs became proprietors of the 


back of the in- notes in question for the benefit of the mass of creditors of the 
strument, for 20 | ; ° : ° 

per centum dis- insolvent, and particularly in favor of a judgment creditor, 
count, it will be ss ‘ 

considered a Who had seized, under execution, these notes. 


ce 7 The original plaintiffs having prevailed in the court below, 

—_ the pur- the intervenor appealed from a judgment which was rendered 
aser wi e . 

considered as in their favor. 


having taken the The facts of the case show that the creditor had sold tothe 
veney of the plaintiffs, the notes on which they commenced the present 
maker without i 

recourse on the action, at a discount of twenty per cent. The contract of 


; and 
ne anepeat Mc transfer was a sale of them, not a regular transfer by endorse- 


in its nature dle- ment, leaving the endorser responsible as such. The pur- 
atory and not ‘ i 
asurious. chasers seem to have taken the risk of the solvency of the 
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maker, without recourse on the transferor. The contract was Wzsrzas Dist, 
in its nature aleatory, consequently not usurious. There Seember, 1834. 


was a mistake in the seizure under execution attempted to be nomsno zr as. 
made by the judgment creditor. The sheriff’sreturn shows gaouna. 


that he seized notes of an amount different from those trans- 
ferred to the plaintiffs; the privilege which the creditor might 
have acquired in consequence of having made the seizure 
before notice of the transfer, did therefore not attach. The PP nc 
sale having been made for one-fifth less than the amount notebythepayee 


promised on the face of the notes would probably authorise pate 7. 


, : . in been made- for 
the creditors of the insolvent to cause it to be annulled, in > eg 


pursuance of the 1976th article of the Code. But on claim- the amount pro- 
ing a rescission, they would be bound to refund to the 7 —_ — 


purchasers the sums paid by them to the insolvent, as there is a hg — 
no evidence of fraud or bad faith on their part. The syndic ditors of the in- 


has not asked a judgment of this kind in the present instance, pe ag | 


and it is not shown that the creditors would be willing to take *"* ae 


on themselves the responsibility of refunding. money, when 
¥ * ere 1s nO evi- 


dence of fraud 


It is, therefore, ordered, adjudged and decreed, that the jf. aa. 


judgment of the District Court be affirmed, with costs. 
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TOWLES’S AD’X. 


vs. 


WEEKES ET ALS. 


CASES IN THE SUPREME ‘COURT 


TOWLES’S ADMINISTRATRIX 08. WEEKS ET ALS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 8ST. MARY. 


Where a succession is administered as an insolvent one, and there are 
judgment and mortgage creditors, they have the right to demand a 
forced sale for cash, and in the event of the property not bringing its 
appraised value, a credit of one year must be allowed. 

Where the creditors of an insolvent succession, in which there are minors 
interested, and who have accepted it with the benefit of inventory, meet 
and eoncur with a family meeting, in behalf of the minors, that the 
property be sold on certain terms and credits, the sale will be legal, and 
confer a valid title on the purchasers, even if it sell for less than the 
appraised value. 

A sound interpretation of the law, in relaiton to the administration of 
successions, whether vacant or accepted with benefit of inventory, will in 
many cases, authorise a departure from the rule, requiring property of 
minors to bring its appraised value, before it can be sold. 


On the death of Dr. John Towles, in 1832, his widow was 
appointed administratrix of his succession, which was regu- 
larly accepted on behalf of his minor children, with the 
benefit of inventory. The administratrix finding the succes- 
sion insolvent, petitioned the judge of probates of the parish 
of St. Mary, to call a meeting of creditors, to fix the terms 
and conditions on which the property belonging to the suc- 
cession, was to be sold. The creditors assembled and fixed 
the terms and conditions of sale, without expressly ordering 
that the property should not be sold, unless it brought its 
appraised value. 

A few days after, a family meeting was called on behalf of 
the minors, and advised and authorised the sale on the same 
terms and conditions, which had been fixed by the creditors. 
The proceedings of the family meeting, and that of the 
creditors, were duly homologated. The sale proceeded. The 
first plantation was appraised to seventeen thousand dollars, 
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and was adjudicated to the defendants, for fifteen thousand Wst«rx Disr. 


dollars, being a little less than its appraised value. 


On being Schember, 1854. 


called on to comply with the terms and conditions of sale, the ween an’x. 
purchasers considered it unsafe to comply, until it should be wasxs hn 


determined that the sale was legal, and the title such as to 
prevent its being annulled by the minors, on the ground that 
the property sold below its appraised value. 

The administratrix took a rule on the purchasers, to show 
cause why they should not execute their notes, and comply 
with the terms and conditions of sale. 

The defendants showed for cause, that the sale was illegal 
and their title defective, for the following reasons : 

1. The adjudication was illegal, because the property was 
sold below its appraised value, when the legal heirs of Dr. 
Towles, who are minors, have rights concerned, and are 
interested in the property, which cannot be sold below its 
appraised value. 

2. The proceedings in relation to said sale, are in other 
respects illegal and irregular. They pray that the rule be 
dismissed, &c. 

The judge of probates made the rule absolute, and required 
the defendants to comply with the terms of sale, or in default 
thereof, the property would be re-sold on their account. 
They appealed from this decision. 

The principal question on which this case depends, is 
whether or not, the administratrix of an estate, when the 
heirs are minors, accepting it with the benefit of inventory, 
can sell the property belonging to it, below its appraised 
value ? 


Simon, for the plaintiff, contended that the sale was legal 
and binding on the purchasers. The administratrix had 
pursued the legal formalities required by law. The Code 
requires that the curator of an insolvent succession, should 
call the creditors together, to deliberate on the most advanta- 
geous manner of selling the property of the succession. La. 
Code, 1160. 

40 
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Western Dist. 
September, 1834. 


TOWLES’S AD’X. 


v8. 
WEEKS ET ALS, 


CASES IN THE SUPREME COURT 


2. Administrators of insolvent successions, possess the 
same powers, and are subject to the same duties, as curators 
of vacant successions. La. Code, 1042. 

3. The family meeting has advised the sale, on the terms 
and conditions fixed by the creditors.as most advantageous to 
the minors. This having been done, the property was to be 
sold for what it would bring. 


Bowen, for the defendants. 


Two questions present themselves. First, will this court 
decide the validity of the sale to the defendants, under the 
present proceedings? The cases where the court has decreed 
payment, notwithstanding a defect of title, was where the 
contract was perfected, and the dispute arose about its per- 
formance. Here it is inchoate, and the purchasers decline it, 
under the apprehension that it is illegal. 

2. The parties on both sides are desirous, that the validity 
of the contract shall be determined and decided on by the 
court, and that the question be settled before any further 
steps are taken. 

3. The consequences to the defendants, if compelled to 
comply with and fulfil their contract, without a decision on 
their title, would be hazardous. The money would be paid 


and distributed among many, or perhaps one hundred 


creditors, and when the minors arrive at full age, they 
might set aside the sale, and the purchasers lose both the 
land and the price. 

4, This court, in similar cases, has decided on the veapiiaaitey 
of the proceedings, and have refused to direct the purchaser 
to execute his contract, because of irregularities or defects of 
title. 5 La. Reports, 434. 7 Martin, N. S.93. 6 Martin, 
N. S.659. 5 Martin, 625. 

5. If the question is not decided on now, the detindante, 
when called on to pay or execute their notes, will have a 
right to demand security. 7 Martin, N. S. 93. 

6. In regard to the main question, the practice is one way, 
and the law, perhaps, the other. The object of the law, in 
a sale by the representatives of minors, and in a sale by an 
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administrator, are essentially different. In the first case, the Wzsrznx Dis. 
law requires that the property should be preserved in nature, SPéemder, 1854. 
for the benefit of the minor, unless a sale is absolutely rowxzs’s an’x. 
necessary, or evidently advantageous to him; and in the waits ot ae. 
last case, it should be converted into a general fund for 
distribution. 
7. In the first place, the tutor must represent a family 
meeting, decide that a sale is advantageous, and the judge 
homologate the proceedings, before it can be effected. + La. 
Code, 334, 335. In the last case, the administrator can | 
exercise no discretion in the matter; he must sell. La. 
Code, 1051, 1055. 
8. In the first case, all the formalities which precede the 
sale, are regulated with care and precision, and the minor’s 
property is not to be sold for less than its appraised value. 
La. Code, 336, 337. Ina sale by an administrator, on the 
contrary, the Code expressly declares, that it prescribes its 
terms, and no provision exists, that the property to be sold 
must produce its appraised value. La. Code, 1051. 
9. In cases where it is necessary, that the property should 
bring its appraised value, a provision exists for a re-apprais- 
ment, in case the first estimation cannot be obtained. Here 
no such provision exists. What is to be done? La. Code, 337. 


Mathews, J., delivered the opinion of the court. 


This is an appeal taken by the defendants, from a judgment 
of the court below, rendered on a rule against them, obtained 
on the part of the plaintiff, to show cause why they should 
not be compelled to comply with the conditions pf the sale of 
a certain tract of land, adjudicated to them at a probate sale 
of the succession of the late John Towles, the ‘property 
purchased being a part of'said succession. 

The important facts of the case are as follow : John Towles 
died intestate, leaving a son, a minor, above the age of 
puberty, by a former wife, and several children, minors, issue 
of Ann A. Towles, one of the plaintiffs, and also a large 
estate, in the parish of St. Mary. The surviving wife took 
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Wesrern Dist. on herself the administration of this estate, as natural tutrix 
September, 1834. of her children, and the son of the first marriage, who has 
row ts’s an’x, Claims against his father’s succession, is represented by a 
werxs crars, tutor, regularly appointed for that purpose. The tutrix, 
having discovered, that her husband was largely indebted, at 
the time of his death, to various persons, amongst whom there 
were creditors by judgments and mortgages, applied to the 
Court of Probates, to have a meeting of the creditors cited, 
which was acquiesced in, by the tutor of John T. Towles, 
the son above alluded to: A meeting of the creditors took 
place, and in their deliberations, they agreed to the sale 
of the property now in question, on a credit of one, two and 
three years, payable by instalments, the purchasers to give 
notes with sureties, to secure the payment of the price. 
These terms of sale, were in conformity to the decisions 
of family meetings, which had taken place in relation to the 
interests of the minors, touching the succession of their 
father, which had been regularly inventoried and appraised. 
In the inventory, the tract of land forming the basis of 
the present dispute, was appraised to seventeen thousand 
dollars, but at the adjudication ordered, as above stated, was 
sold to the defendants, as the highest and last bidders, for 
fifteen thousand dollars. They afterwards refused to comply 
with the terms of sale, alleging that they would not acquire 
a clear and indefeasible title to the property bought, as the 
future claims of the minor children of the intestate would 
not be concluded, the property not having brought the full 
amount of its appraisement. 
The legal question arising out of these facts, requires a de- 
Where a sue. cision of the court, by which it is to be ascertained, whether 
cession is admi- our jurisprudence creates any exception to the general rule 
nistered as an in- ee ° P 
solvent one, and established by law, which orders, that the property of minors 
there are Judg- cannot be sold for less than the amount of the appraised 


ment and mort- . ; » 
gage a value mentioned in the inventory, &c. La. Code, art 337. 


J 
they have the 


right to demand It is expressly stated, in the article 339, that the pro- 


forced sale, for 1 =) «,+ ai , 
cash, and in the hibition of alienating the immoveables and slaves of a minor, 


event of the pro- does not extend to a case in which a judgment is to be 
perty not bring- 


ing its appraised executed against him, or of a licitation made at the instance 
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of a co-heir, or other co-proprietor. Here we find a specific Wxsrznx Dist. 
exception recognised by law, to the general rule. September, 1834. 
If resort be made to the Code of Practice, we find the sowzzs’s an’x. 


articles 990 and 991, containing provisions authorising credi-” | ais 


tors of vacant estates to pursue the succession, and force @ value, a credit 


i i j of one year must 
sale at a credit of one year, and according to the article 992, he 0 


“the principles contained in the two preceding articles, apply avers the ere- 
to all successions accepted with the benefit of inventory, Scivent” succes. 


oa i sion, in which 
whether the heirs are minors or of full age, and to all ee 


successions administered by administrators.” interested, and 
: . : o have accept- 
The circumstances of the present case, do not bring it Ca it with the 


ithi isi i benefit of inven- 
within the express provisions of these articles, but the poneiggp edi 


measures adopted by the parties, seem to us to be more concur witha fa- 
favorable to the heirs’of Towles’s succession, than a strict Poitetthemn 
pursuance of the letter of the law. It is administered as ie ae 
an insolvent estate, and there being creditors by judgments certain _ terms 

_ ; and credits, the 
and mortgages, they might have forced a sale for cash, and salewillbelegal, 
in the event of the property not selling for its appraised value, *"" ——* bos 
a credit of only one year could have been obtained. The purchasers, even 
creditors have, however, consented to more favorable terms, bs Ppt 


by permitting a sale on a credit of one, two and three years, 40%: , tied 


We are inclined to think, that a sound interpretation of all angry eo 
is z ‘ x y ‘ - aw, ation 
the provisions contained in our legislation, in relation to the to the adminis- 


administration of successions, whether vacant or accepted Sac", pe 
’ 


Pi t of invent oan i . vacant or accept- 
with benefit of inventory, will in many cases authorise a de pons rs —- 


parture from the rule, which requires the property of minors of inventory, will 
to be sold for not less than its appraised value. Perhaps guthoriss a de 
this rule would not be binding on the administrators of any P¥ture from the 
z ae ji rule, requiring 
succession administered as insolvent. property of mi- 
, nors to bring its 

appraised value, 


It is, therefore, ordered, adjudged and decreed, that the sore it can be 
judgment of the Court of Probates be affirmed, at the costs 
of the defendants. ; 
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ANDRUS ET AL, 


v8. , 
CHRETIEN. ANDRUS ET AL. US. CHRETIEN. 





APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THB JUDGE 
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The purchasers of a debt or claim at shoriff’s sale, stand in the same rela- 
tion to the person who owes it, as the creditor of the latter would, or did 





before the sale; and whatever defence would avail the original debtor 





against his creditor, is equally valid against his vendees or purchasers. 





Where a person assigns and transfers a surety debt for a consideration 





expressed therein, subrogating his assignee to all his rights, and authori- 





sing him to recover the debt by all legal means: Held, that a discharge 





given by the assignee to the original debtor, in pursuance of the assign- 





ment, was valid against the assignor and his vendees, even when the 





debt was not novated by the assignment, and never paid to the assignee. 


Parole evidence is inadmissible to prove a verbal agreement to cancel a sale 
of slaves, or to establish or destroy title to slaves. 


Parole evidence is admissible to prove collateral facts, such as that the seller 

g took back certain slaves from the purchaser, and had them in possession 

B ER. u } s with the consent of the latter, in consequence of redhibitory defects, and 
to avoid litigation. 


This case has been once before in this court. It was deci- 
ded against the plaintiffs on the ground that they had 
purchased a debt due by a surety which could not be legally 
sold. See the facts of the case reported in 3d La. Reports, 48. 

On the return of the case, the debt was re-sold and the 
suit commenced de novo. The debt was sold and purchased 
by the plaintiffs under the following description, as advertised 
by the sheriff. “All the right, title, interest and demand 
which John Andrus (the defendant in said suit) has, in and 
toa certain debt, contracted by Stephen Brown, as principal, 
and Hypolite Chretien as his security, with, and to said John 
Andrus, and the heirs of Charlotte Hanchette, his deceased 
wife at the sale of the estate, in community between the 
aforesaid Andrus and the said heirs, &c., at which sale, 
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Stephen Brown became the purchaser of lot No. 23, in the Wzsrenw Drsr. 
proces verbal of said sale, consisting of four slaves, for the appease 
.sum of three thousand four hundred and sixty dollars with axorus er at. 
interest, &c., and a mortgage on the property sold to secure eames 
the purchase money, for the payment of which aforesaid 
sum, &c., to the said John Andris, and the heirs afore- 
said, the aforesaid Hypolite Chretien became the security of 
the aforesaid Stephen Brown, and with him signed the 
proces verbal of said sale.” The sale was made on the 7th 
January, 1832, and the plaintiffs, in the execution against 
John Andrus became the purchasers, for the sum of sixty- 
seven dollars, being two thirds of the appraised value. The 
purchasers received the sheriff’s deed according to the terms 
of sale. They then instituted this suit against the defendant, 
as the surety of the debt, in May, 1832, and pray judgment 
against him for amount thereof with interest. 

The defendant pleaded a general denial; that the debt 
sold, purports to be owing by a person who lived and died in 
the parish of St. Martin, which could not be seized and sold 
by the sheriff of St. Landry; that the succession of Stephen 
Brown the principal debtor, is: not represented, the curator 
being functus officio, and was so long before the seizure and 
sale of this debt; that John Andrus took back the negroes 
purchased by Brown, in his life-time, and cancelled the sale 
and obligation which the defendant signed as surety; and 
that no inventory was ever made of the slaves, as making part 
of Brown’s succession, after his death; that afterwards John 
Andrus assigned this debt to Luke Lesassier, and subrogated 
the latter to all his rights in the same; and who, to make a legal 
title to the slaves, obtained a judgment by consent with the 
curator of Brown’s succession, had the negroes seized and sold, 
and purchased them in, in full satisfaction of the original debt ; 
that Lesassier as the assignee of Andrus, gave him (defend- 
ant) a full acquittance and discharge from all liability as the 
surety of Brown, on account of said debt. He finally pleads 
the prescription of three, five and ten years, and charges fraud 
in Andrus and Lesassier, and that the plaintiffs purchased 
said claim with full notice of all these facts and cireumstan- 
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Western Dist. ces, and at their own risk; and that they have no rights that 
September, 1834. Andrus did not possess, who had transferred and cancelled 
anprvs rt at. the debt, consequently they cannot recover. 


v8. 
CHRETIEN. 


The evidence showed, that on the 29th January, 1820, all 
the estate in community between John Andrus, and the 
heirs of his deceased wife, was sold at probate sale, and one 
Stephen Brown purchased lot No. 23, consisting of four slaves, 
for three thousand four hundred and sixty dollars bearing 
interest, with H. Chretien his surety; the slaves remaining 
mortgaged until payment. Brown took the negroes to the 
parish of St. Martin. And shortly after, finding some of them 
afflicted with redhibitory defects, (as Brownson, defendant’s 
witness states) intended to bring an action to recind the sale, 
and employed witness for that purpose. That Lesassier who 
represented Andrus, was toexamine the slaves, and if found 
defective, the sale was to be annulled and cancelled. On 
examination it was agreed between the parties, that the sale 
should be cancelled; and a few days afterwards the slaves 
were sent to Andrus, near Opelousas, but before any thing 
was done, Brown destroyed himself, which prevented any 
act being passed, cancelling the sale. The negroes remained 
in possession of Andrus, until suit was brought against 


-Brown’s succession in the Probate Court. 


_ Things remained in this situation, when on the 7th May, 
1825, John Andrus, to whom the debt was due, transferred it 
to Luke Lesassier, by notarial act, in the following terms: 
“That H. Chretien, became surety for Brown, in the pur- 
chase aforesaid, and signed the procés verbal of sale, which 
sum of money (three thousand four hundred and sixty 
dollars) has never been paid, &c. Whereas the said John 
Andrus is justly indebted to L. Lesassier, in the sum of one 
thousand two hundred and fifty dollars, with interest, &c. 
Now, therefore, I the said John Andrus, do assign, transfer and 
set over to the said L. L., all the debt of three thousand four 
hundred and sixty dollars, subrogating him to all my rights 
therein, as well those resulting from the mortgage aforesaid, 
hereby authorising the said L. L., by virtue of this assign- 
ment and transfer, to proceed and recover the said sum of 
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money from the said Brown, his heirs orexecutors, or his surety, Wzsrenn Dist. 
H. Chretien, by all legal means; as also to proceed by hypo- S#éember, ta 
thecary action against said slaves, so purchased, as aforesaid; OTE. 


and the said L. L., accepting this assignment and transfer, 
doth promise to return and pay over to said John Andrus, 
all sums of money which may come into his hands, in virtue 
of this transfer, over and above the sum of one thousand 
two hundred and fifty dollars, as aforesaid.” Signed before 
a notary and two witnesses, by Andrus and Lesassier. 

Brown having died, John Brownson was appointed curator 
of his vacant succession, the 20th March, 1824. In May, 
1827, Lesassier instituted suit in the Probate Court for the 
parish of St. Martin, against the curator of Brown’s succes- 
sion for the amount of said debt. Brownson, as curator, 
pleaded the general issue to the action. 

Brownson, in his testimony, swears, that he then stated to 
Lesassier, that the suit could not go on without the matters of 
taking back the negroes, by Andrus, on account of redhibitory 
defects, were set up in defence. It was then agreed, verbally, 
between them, that judgment should go against Brown’s 
estate, simply in order to obtain a title to the negroes, so that 
he might get the proceeds of any sale he might make of them, 
and the judgment was rendered for this purpose. That on 
the 15th May, 1827, he took an agreement to this effect, &c. 
On the 28th May, 1827, Lesassier had judgment for the sum 
of three thousand four hundred and sixty dollars and interest, 
ordering that the negroes purchased by Brown, be seized and 
sold, to satisfy the same. In June following, the negroes 
were sold under an execution, issuing on said judgment, to 
the parish of St. Landry, and Lesassier became the purchaser 
for one thousand and eighty dollars. 

After instituting the above suit, Lesassier gave Brownson 
the following written instrument, alluded to in the testimony 
of the latter: 

“‘Whereas suit has been instituted by me, against J. 
Brownson, as curator of the succession of Stephen Brown, for 
the purpose of obtaining a judgment which shall authorise 


the seizure and sale of certain negroes, bought by the said 
4l 


CHRETIEN. 
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Wzsrsax Distr. Stephen Brown in his life-time, of a certain Jobn Andrus, 
September, 1834. which sale was subsequently cancelled by a verbal agreement 
anprvs er iz. between the said Brown and the said Andrus: Now, there- 


ves. 


CHRETIEN. 


for, I engage that said judgment, if obtained against the said 
Brownson as such curator, shall never be made use of by me, 
or by any other person representing my rights, as the founda- 
tion of any claim, either for principal, interest or costs, against 
the said Brown’s succession, it being my design and inten- 
tion to make use of it, solely to authorise a further proceeding 
against the property, the sale of which to the said Brown was 
cancelled as before stated; and I further engage to pay 
all costs,” &c. 
Opelousas, 15th May, 1827. ““L. Lesassier.” 


On the 18th October, 1827, following the above, Lesassier 
gave Chretien, the surety of Brown, a complete acquittance 
and discharge from all responsibility, on account of said surety 
debt, which he signed as assignee of John Andrus. 

The plaintiffs obtained judgment in the Probate Court, for 
the parish-of St. Landry, on the 29th March, 1828, against 
their father John Andrus, for their portion of their mother’s 
estate, amounting to three thousand eight hundred and forty- 


three dollars forty-eight cents, with interest, and a legal 


mortgage on all the real property and slaves of said John 
Andrus, owned and possessed by him on the 27th January, 
1820, until paid. 

The debt in question was seized and sold under an execu- 
tion, issuing on this judgment, in the parish of St. Landry, 
the residence of John Andrus the defendant in execution, 
and purchased by the plaintiffs. 

The parole evidence taken to prove the cancelment of the 
sale to Brown, and the return of the slaves to Andrus, with 
the proceedings had in relation thereto, was received subject 
to all legal objections. It was objected to by the plaintiff’s 
counsel, as inadmissible. 

After hearing the evidence of the case, the district judge 
being of opinion the defendant was not liable, rendered 
judgment in his favor. The plaintiffs appealed. 
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Garland, for the plaintiffs. 

1. The testimony of Mr. Brownson is inadmissible, as he 
was, at the time of giving it, the curator of Brown’s estate ; 
also, because it goes to prove a parole agreement to rescind a 
sale of slaves. The testimony of Moore is also inadmissible, 
being liable to the last objection to Brownson’s evidence. The 
same objection applies to all that portion of. Mr. Simon’s testi- 
mony, relative to the rescission of the sale. 3 Martin, 486. 
4 Martin, N. S. 212. 

2. All the right, title or interest, which John Andrus had 
in or to the claim against Brown’s estate, or against the 
defendant as the surety of Brown, is now vested in the plain- 
tiffs, by virtue of the sheriff’s sale, made under the execution 
issuing out of the Probate Court of St. Landry, in the suit of 


the present plaintiffs, against John Andrus.- And unless the 


defendant can show he is discharged, the — must 
recover. 

3. The first objection cannot be sustained. The execution 
under which plaintiffs purchased, was against John Andrus. 


He resided in St. Landry, and the evidence of the debt was’ 


of record in the office of the judge of that parish. It would 
not have been legal to have sent the execution to the parish 
of St. Martin, where Brown’s succession was opened. Code 
of Practice, art. 642. 

4. The sale is not void in consequence of the service of the 
notice of seizure. In the first place it was not necessary to 
have given any notice of the seizure, to Brown’s curator, or 
to Chretien, but if it was, it has béen done legally. A notice 
was served on Chretien, by the sheriff of St. Landry, and one 
on Brownson, as Brown’s curator, bythe sheriff of St. Martin, 
and defendant is now estopped from saying Brownson was 
not the curator, as he has given in evidence two documents, 
in which the character of curator is taken, both of which 
bear date subsequent to the seizure. 

5. No agreement to rescind a contract of sale of slaves 
can be proven by parole evidence, though accompanied by 
possession. But if any such contract ever was made, which 
is not admitted, it appears from the evidence, it was the inten- 


$23 


Western Dist. 


September, 1834. 


a ET AL. 


cumtiats: 
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Wssrzrn Dist. tion of the parties to reduce it to writing, which was never 
September, 1834. done ; therefore, either party had aright to retract, and John 
axpaus stat. Andrus did retract, as is conclusively established. 1 Martin, 


v8. 


CHRETIEN,. 


NM. S. 420, and the authorities there cited. 3 Martin, 486, and 
4 Martin, N. S. 212. 

6. There is no evidence of any fraud practised by John 
Andrus or Lesassier, on Brownson, as Brown’s curator. But 
if there was, it would not avail the defendant any thing. He 
alleges the effect of the fraud, was to prevent Brown’s cura- 
tor from pleading the redhibitory defects of the slaves in the 
suit Lesassier instituted against him. Suppose for a moment 
it was so, in what way can it benefit the defendant? No 
fraud has been practised on him, and he, as Brown’s surety, 
has a right to set up all the exceptions and defences that 
Brown or his curator might have pleaded, yet he has not in 
his answer said one word about the redhibitory defects of the 
slaves. Is not the conclusion therefore irresistible, that no 
such defects existed, and that all the allegations about fraud, 
were thrown into the answer, for the purpose of getting parole 


‘evidence admitted of an agreement to rescind the sale ? 


7. The judgment of Lesassier against Brown’s curator, was 
not rendered by consent. The record of that suit shows 
directly the reverse. An answer is filed, denying all the alle- 
gations in the petition, and the judgment states, that it was 
rendered upon full proof of the allegations contained in the 
petition, and after hearing the parties. 

8. The instrument by which this claim was transferred, by 
Andrus to Lesassier, is not an act of transfer, but a procuration. 
If it be a transfer, it is only for the portion that was due to 
Lesassier by Andrus, viz: the sum of one thousand two hun- 
dred and fifty dollars. Lesassier was in fact nothing more than 
the mandatory of Andrus, to collect this debt and pay over 
the balance, after deducting what was due to him by the 
latter. 

9. The mandatory or mere attorney in fact, has no authori- 
ty to release a debt, or make a donation of a claim or debt 
of his principal without consideration, consequently the 
releases and acquittances of Lesassier, executed to the defend- 
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ant and the curator of Brown, are null and void. Pothier, Wxsrzaw Dist. 
Contrat du Mandat, vol. 6, p. 87, §2. Ib. p. 108, ch. 2, No. 53, September, 1834. 
10. The act under which Lesassier transacted this business, anneus “ANDRUS ET AL. 


has all the forms and requisites of a procuration. La. Code, 
2955, 2966. 

11. The attorney in fact or mandatory, has the right to 
retain, out of the sum in his hands, all sums necessary to 
cover his costs and expenses, and even to offset a debt. owing 
to him by his principal. This was precisely the case of 
Lesassier and Andrus. La. Code, 2992. 

12. But even if this be a transfer of the debt from Andrus 
to Lesassier, itis only in trust for the portion over the sum due 
to Lesassier, and the trustee cannot release the debtor without 
full consideration. In any view we take of the case, the 
plaintiffs must recover at least the surplus of this claim, 
beyond the amount of Lesassier’s debt on Andrus. 


Simon and Brownson, for the defendant. 

1. The sale of this debt was illegal.: The principal debt 
existed against Brown’s estate, in the parish of St. Martin, 
but the execution issued, and the sale took place in the parish 
of St. Landry. Code of Practice, art. 642. 

2. The seizure and sale are void, because Brown’s estate 
was not represented. The curator was functus officio, and had 
never been re-appointed. 

3. The act of transfer from Andrus to Lesassier, was suffi- 
cient to invest the latter with the complete ownership of this 
debt; and authorised him to dispose of it as he thought 
proper. Pothier, Vente, No. 550, 558, 574-5-6-7. 

4. Being the legal owner of this debt, Lesassier had the 
right to give a release of it. He has done so to the defend- 
ant Chretien, who is the surety, and now completely 
discharged from his suretyship. 

5. The object of this transfer was for the particular purpose 
of giving effect to a previous verbal agreement, relative to 
the cancelling of the sale of certain slaves to Brown, which 
had been taken back. Lesassier effected this object by 
obtaining a judgment against Brown’s succession, by consent, 


condiion ° 
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Western Distr. andhaving the slaves sold under it to perfect the title to them, 
September, 1834. by divesting Brown’s estate of it. Lesassier purchased the 
anpaus Er at. Slaves, in this way, for the whole debt. In doing this, he 


vs. 
CHRETIEN, 


acted in accordance with his mandate from Andrus. This 
mandate was of the fullest extent, and contained the most 
ample powers. Pothier Mandat, No. 144-5-6, &c. 


Bullard J., delivered the opinion of the court. 


The plaintiffs sue as owners, by purchase at sheriff’s sale, 
of a debt, alleged to be due by the estate of Stephen Brown, 
and the defendant, his surety. They show that Brown 
purchased, at the public sale of the estate of their mother, in 
community with their father, a certain lot of slaves, and that 
Chretien became his surety for the payment of the price; 
that having obtained a judgment against their father, as 
tutor, they levied their execution on that debt, and it was 
adjudicated to them. . 

The defendant pleads, among other exceptions, not now 
necessary to notice, that at the time of the seizure of the 
debt by the plaintiffs, it was not the property of John 
Andrus, their debtor, but had been assigned and trans- 
ferred to Luke Lesassier, who had given, both to the defend- 
ant and the estate of Stephen Brown, a full discharge, to the 
knowledge of the plaintiffs themselves; that soon after the 
sale of the slaves to Brown, and previously to the assign- 
ment of the debt to Lesassier, John Andrus had taken back 
the slaves, under a verbal agreement to cancel the sale, on 
account of certain redhibitory defects ; and that he retained 
possession of them, until they were sold by the sheriff of St. 
Landry, to satisfy a judgment, recovered by Lesassier in his 
own name, as assignee, against the vacant estate of Brown; 
that the judgment so recovered, was rendered by consent, 
upon a written agreement of Lesassier, with the curator of 
the estate, that the same should be used, for the sole purpose 
of divesting the estate of the legal title in the slaves, in pur- 
suance of the verbal agreement, although the estate had a 
good defence to the action; and that the slaves were sold 
and bought in by Lesassier, in satisfaction of the judgment, 
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thereby carrying into effect the original agreement, all which Wxsrzax Dist. 
was done with the knowledge and consent of John Andrus. S<Ptember, 1834. 
The respondent further alleges, that all these proceedings ANEAUs Bat. 
were carried on, without any notice to him, as surety of  cunerrey. 
Brown, and that thereby it is no longer in the power of John 

Andrus, to subrogate him in his rights and actions against 

Brown. He further alleges, that afterwards in 1827, Le- 

sassier, in pursuance of the same agreement, gave him a full 

and complete discharge. He further says, that an attempt, 

now to make him liable for this debt, is owing to the fraudu- 

lent conduct of Lesassier and John Andrus; that Brown, 

and afterwards John Brownson, Esq., the curator of his 

estate, acted in good faith, and that all the transactions 

took place, in consequence of the fraudulent representations 

of Andrus and Lesassier, while frtud was used to deprive 

the estate of Brown of the legal right, to. have the sale 

cancelled, to obtain a fraudulent title to the slaves, and 

of compelling the purchaser afterwards to pay the price. He 

further alleges, that the plaintiffs, when they purchased the 

claim, had due notice of all the equitable defences in his 

favor. 

It may be assumed as undeniable, that the plaintiffs have The purchas- 
no greater rights than John Andrus, and that whatever &.° of a at sherif’s 
defence would avail the defendant against him, is equally sale, stand in 
valid, against those who stand in his rights. We will, rol ~ ee a 
therefore, consider the defence, as if John Andrus was an mae owes it, 


ditor 
himself the plaintiff in this action, of the — 
The first question which presents itself, is the validity of i we ee 


the final discharge, given by Lesassier to the defendant, ~~ ould 


and that depends on the question, whether by the assign- = origin- 
eC 
ment from Andrus to him, the latter was the absolute his eedinr 7 


owner of the debt. The assignment recites the purchase ©1/y |. valid 


against his ven- 
of the slaves by Brown, and the suretyship of Chretien, = or pur- 


as well as the terms and conditions of the sale. It then 
goes on to say, that John Andrus, being indebted to L. 
Lesassier, in the sum of twelve hundred and fifty dollars, 
with interest, at the rate of ten per cent., from that date, 
“now I, the said John Andrus, do assign, transfer and set 
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Western Dist. over, to the said L. Lesassier, all the debt of three thousand 
September, 1834. four hundred and sixty dollars, as aforesaid, subrogating him 
anprus eT aL. in all my rights therein, as well as those resulting from the 
v8. ° -s . 

caretien, mortgage aforesaid, hereby authorising the said Luke, by 
virtue of this assignment and transfer, to proceed and recover 
the said sum of money; by all legal means,” &c. “and the 
said L. Lesassier, accepting this assignment and transfer, 
doth promise to return and pay over to said J. Andrus, all 
sums of money, which may come into his hands, in virtue of 
this transfer, over and above the sum of twelve hundred and 
fifty dollars, with the interest which may thereon accrue, as 

aforesaid.” 
PPro _——. It is contended on the one side, that this is an absolute 
transfers a sure- Sale, vesting in Lesassier all the rights of Andrus, and 
ears mai authorising him as mastér of the thing, to discharge it, and 


sideration ex- 


ened iy give even a gratuitous release ; and on the other side, that it 
assignee to all amounts only to a power of attorney; that the debt due by 


a ant Andrus to Lesassier, was not novated by that assignment, 


to recover the i 
debt by all I oral and that although a payment made to Lesassier, would have 
‘means: Held, been a good payment, yet it is evident from the whole tenor 


discharge ‘ : : 
ey uy the as- Of the act, that the intention of the parties was, that Lesas- 


Stel Gcbeee in sier was bound to recover the whole debt, which he might do 


pursuance of the in his own name, and to retain only the amount of the debt 
assignment, was ‘ 

valid against the due to him. 

ae, andhis Tt seems to us clear, that the debt due by Andrus to 


when the debt . i 
it tear aaiane Lesassier, was not novated by the assignment. There are 


by the assign- no words importing a novation. On the contrary, that debt 

paid to a was still to bear interest after the assignment. But it 

ue: authorised Lesassier to prosecute in his own name, for the 

recovery of the debt, and we are inclined to think, that 

the defendants might have pleaded in compensation, a debt 

due by the assignee; but whether a release, purely gratui- 

tous, would have discharged the debtors, appears to us very 
questionable. 

This brings us to inquire, what was the real character of 

the two releases given by Lesassier, first to Brown’s estate, 

and afterwards to Chretien, and whether considering Lesas- 


sier, as merely the attorney in fact; complied with a personal 
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interest, those releases recite, and are based on sach’ con- Wzsrznn Dist. 
siderations and accompanied by such fagte,-a as to conclude ao 18. 
John Andrus himself ? , “ARDATS FF AL. 
We cannot better illustrate our views of this. vit of the cassrms. 
case, than by supposing, that John Andrus had sued Lesas- 
sier, to recover the balance of the debt, over. and above 
the twelve hundred and fifty dollars, and we were called on 
to consider, how far the latter could justify himself in relation 
to his principal, for having executed those releases. Might 
he not say. to his adversary, if you consider me, in relation to 
that matter, merely as your agent, under what circumstan- 
ces was that agency created? At the time you authorised me 
to prosecute for that claim, were you not in possession of the 
slaves, under an agreement, verbal if you will, but still an 
agreement binding on you, that the sale should be rescinded ? 
Did you not take back the slaves, with a knowledge that 
they were unsound, ahd that Brown had a valid defence? Can 
it be suppos€d, that you intended to prosecute for the whole 
amount of the claim, which you admitted would be unjust ? 
Did you not refer Mr. Chretien to me, as charged with the 
whole ,business, asserting at the same time, that he was 
released? You either intended to deceive me, and cannot 
now profit by your own wrong, or to make me the instrument, 
by which Brown and Chretien should be defrauded, by dis- 
arming them of a just defence, and then holding them to 
their full neapeelaieys notwithstanding sensed acts and 
mine 4 
It is not necessary for us to say, how far tits shinies 
would avail Lesassier in the case supposed, sustained by the 
evidence in this record. But we are to inquire how far a 
similar defence, now set up by Chretien, under the same 
evidence, ought to avail him. T'wo instruments are pro- 
duced by him, sigmed by Lesassier as assignee. By the 
first, between him and the curator of Brown’s estate, it is 
recited, that suit had been brought by him, for the purpose of 
obtaining a judgment, which would authorise him to seize 
and sell the slaves in question, the sale having been: \ pre- 
viously — by verbal agreement between: Brown and 


piety’ si a Se: oe 7 
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Wssrenx Dist. Andrus, and he engages that the judgment shall never be — 
pein ie used for any other purpose. In consequence of the agree- 
OE EA ment, the curator forbore to set up the legal defence, put 

cunerzx. in one merely nominal, and suffered judgment to go. In 


pursuance of that judgment, the slaves then in possession of 
John Andrus, in the parish of St. Landry, were sold by the 
sheriff, and purchased by Lesassier. 

- The second is a release, executed by Lesassier as assignee, 
in favor of the defendant Chretien, in which he declares, 
that having obtained the judgment above mentioned, merely 
to obtain a title, by which the slaves could be sold, he gives 
Chretien as full and complete a discharge, as if the debt had 
been paid. : ; 

Were these releases purely gratuitous, or were they 
founded on considerations, which make them conclusive 
upon John Andrus? The defendant as surety of Brown, 
having a right fo plead all the exceptions of which the prin- 
cipal might avail himself, except those merely personal, the 
two agreements must be taken and considered together, in 
their legal effects. It results from both of them, that as the 
obligation of Brown to pay, was, to say the least of it, 
doubtful, in consequence of the defects of the slaves Andrus 
had taken them back ; that in consequence of the death of 


‘Brown, in the mean time, it became impossible to cancel the 


sale by agreement, and that to avoid the delay and trouble 
of restoring them to the estate, and proceeding directly to 
have the sale cancelled judicially, his agent or assignee had 
resorted to the means above related, as a species of ma- 
chinery, by which Brown’s estate should be divested of the 
title. John Andrus profited by this agreement, to a certain 
extent ; he enjoyed the labor of the slaves without interrup- 
tion, from within a short time after the original sale, up to 
the sheriff’s sale, under the judgment ; he avoided perhaps a 
tedious litigation, and the hazard of paying the costs and 
expenses of an expensive law suit, if Brown’s succession had 
insisted on its legal defences. . "pee 

But it is said this defence rests mainly on parole evidence, 
which was received, subject to all legal exceptions, and that 


~ 
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was clearly inadmissible to prove a verbal agreement, Westen» Dist. 

‘ cancel a sale of slaves, Undoubtedly parole evidence Seember. 1894. 
is inadmissible, to establish or destroy title to slaves. This is axvnvs rr at. 
a principle too well settled to admit.a doubt, and if the title canerren. 
to the slaves in question, depended on this evidence, it would _Parole ow 
be entirely disregarded. But the question here, is not whether o¢ssve to prove 
Brown’s estate was divested of title, by virtue of the agree- * verbal agree- 
ment, or whether the slaves became thereby the property of sale of slaves, or 
Andrus. We think the parole evidence admissible to prove, «Pen io ped 
as collateral facts, that Andrus was in possession of the slaves *”** 
at least; that he was in possession with the consent of ,.. 2s cvi- 
Brown; that he had examined the negroes, and was con- edie —- 
vinced they were defective ; that he declared to the attorney as that the seller 
of Chretien, that he had the slaves, and that ,he considered pwnage 
Chretien discharged, and referred him to Lesassier, as charged Led tue ln = 
with the whole business; that a redhibitory action, as stated session with the 
by Mr. Brownson, was about to be brought by Brown, fonsemt the | 
soon after his purchase ; and that he desisted from bringing  vonag — 
the suit, in consequence of Andrus taking back the slaves, and | fo avoid 
after inspecting them in company with ‘him and his own ‘ston. 
attorney, who were convinced of the fact, that the defects 
did exist. 

With this view of the case, one of two conclusions seems 
to us inevitable, either that the intention of John Andrus 
and Lesassier, were fair and honest, and that the steps taken 
by them, either separately or together, were intended merely 
to divest the estate of Brown, of the legal title to the slaves, 
by the only means which remained, without any expectation 
of claiming the debt ; or that the acts of both were calcula- 
ted, if not designed, to deprive Brown, and consequently 
Chretien, of a just legal defence. More than fourteen years 
have elapsed since the purchase, and seven since the release 
given by Lesassier. Soon after the purchase, the slaves 
were taken back, and were never afterwards in possession of 
Brown, and these acts were accompanied by the declaration, 
that Chretien was discharged. We think ourselves bound to 
adopt that hypothesis, which comports with the good faith 


and honor of the parties concerned, and to say, that the acts 
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Wisrzen Disr. done, were in pursuance of an intention to cancel the contract, 

September, 1834. and to release the defendant, rather than that which would 

=o . - 2 i > ani 

anpruserat, present them, in relation to him, as concurring in a series 
v8 


CHRETIEN, 


of acts, productive of the most gross injustice. Believing, 
therefore, that John Andrus himself, would not be entitled 
to recover, the present plaintiffs can have no better right. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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COMPTON ET ALS. US. PEARCE. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. . ‘ 


A party who propounds interrogatories to be answered in open court, but Western Dist. 
neglects to have a day fixed on which the adverse party is to answer, October, 1834. 


E———eo— 
waives his right to have them taken pro confesso if they be not answered. comrron ET ALS. 


Either party has the right of having his interrogatories answered in open saadaie 


court, and in his presence. No order of court is necessary, as it isa 
right the law gives. 


The Code of Practice requires the answer to be made when both parties 


are in court; and as the answer is for the benefit of the party provoking 
it, he should take the means required by law, and have the day fixed. 


The plaintiffs instituted suit on several promissory notes, 
executed by the defendant, amounting to the sum of two 
thousand three hundred and sixteen dollars fifty nine cents, 
with interest thereon, at ten per cent. per annum, from the 
several periods when said notes became due, until paid. 
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The defendant avers that the notes sued on, were given as 
part of. the price of four hundred arpents of land; and that 
the quantity of land sold is ascertained to be less, by nearly 
two hundred arpents, than that purchased. He further states, 
that he has already paid more than the pro rata portion of 
what land remains, the difference of which he is entitled to 
demand in reconvention. He prays for an order of survey, 
to ascertain the precise quantity of land he has received, and 
for a diminution of price in proportion to the deficiency in 
quantity. 

The defendant annexed several interrogatories to his an- 
swer, to show the notes sued on were given for part of the 
price of four hundred arpents of land, and to prove several 


- payments. He required the plaintiffs to be ruled, to answer 


the interrogatories in open court, and on oath. He annexed his 
affidavit that the answers of the plaintiffs, to his interrogato- 
ries were material. 

“Upon which the court ordered, that the foregoing interro- 
gatories should be answered.” 

The deed of sale to the defendant, expressed the price and 
consideration of the land alleged to have been purchased, to 
be five thousand dollars, which sum is acknowledged to have 
been paid in hand at the time of the contract. 

No day being fixed to answer the interrogatories, the plain- 
tiffs did not answer them. The district judge rendered 
judgment for the plaintiffs for the sum claimed, with interest ~ 
and costs. The defendant appealed. 


1. Winn, for the plaintiffs, contended, that the defendant 
had propounded certain interrogatories to be answered by the 
plaintiffs, and obtained an order, but fixed no day on which to 
have them answered. They must now be considered as a 
nullity and cannot be taken as confessed. His right to have 
them answered is waived by thisomission. Code of Practice, 


- $51, 2 La. Reports, 72. 


2. The act of sale to the defendant of the land in question, 
shows it was made for cash. It contradicts the defence set 
up, that it was made on a credit and must prevail. 
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Boyce & Barry, for the defendant; showed that the plain- Wesrznx Disr. 
tiffs sold to the defendant, four hundred arpents of land, for October, 1834, 
which the latter bound himself to pay a full price and consid- comerow zr ais, 
eration ; but has since ascertained that near half the quantity ,.\ice. 
purchased, is covered by an adverse claim, which entitles him 
to a large deduction from the price agreedon. 

2. The court ordered the interrogatories to be answered; 
and the plaintiffs were bound to have the day fixed, on which 
they should make their answer in open court, in obedience-to 
the order, : 

3. The plaintiffs having failed to answer the interrogatories 
as required, they must be taken as confessed by them. 


Martin, J., delivered the opinion of the court. 


A single question is presented to the court in this case, viz: A party who 
whether a party who propounds interrogatories, and requires Late ne eh 
them to be answered in open court, but neglects to apply to pera ei 
the judge to have a day named on which they are to be an- gisets to have 6 


swered, waives his right to have them taken pro confesso, ee gg = 


if they be not answered. pone ogg Bi a 

This question was solved in the affirmative, i in the case of his right to have 
Stewart vs. Carlin, 2 La, Reports, 72. pon Tay 

The only difference which exists between that case, and >¢»9t answ 
the present is, that the prayer in the first for the interrogatories 
to be answered in open court, was not acted upon by the 
court, while in the case before us, the -court ordered the 
interrogatories to be answered. 

It appears to the court, that the difference does not autho- _gither party 
rise a distinction. Either party has the right of having his **. me ba swe 
interrogatories answered in open court, and in his presence, if rogatories _ans- 
he requires it. No order of court is required to entitle him peonegtn. in'his 
to a right which the law gives him absolutely. The obliga- 3 ae gee cout 
tion of the party to whom the interrogatories are propounded is necessary, 


to answer them in open court, is not increased by the order. a ae tthe 
It is, therefore, clear, that a useless order cannot distinguish 
the case in which it is made, from one in which it is not made. 

The counsel of the appellant have, however, requested us 


to reconsider the decision in the case cited, as it stands alone 





oe ees ee ee. it 


La a ee ee 
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Western Dist. as a solitary one. He has urged upon the court, that the 
October, 1854. Code of Practice, art. 351, requires, indeed that the interroga- 
comrroy Er ats. tories which are required to be answered in open court, should 
reance. | De answered on the day appointed to that effect by the judge, but 
it does not make it the duty of the party interrogating to 
provoke the appointment of the day. He has insisted that 
it is the duty of the party who is required to answer, to pro- 
voke such an appointment, which he considers is made for 
the convenience of the party called on to answer. 
The Code As the Code requires that the answers shall be made at a 
of itee the an. time when both parties are present in court, it appears to this 


quires the ans- 


wer to be made i ; i 
when both par- COUrt, that the convenience of neither is to be consulted 


ties are in court, exclusively. The answer is for the benefit of the party 
and as the ans- . . a = ta . 
wer is for the interrogating, otherwise he would not require it. If it be for 


rigger his benefit, and he has an interest to obtain it, it is but fair he 

op ree should take the means required by law to obtain it. 

quired by law, This court on a reconsideration of the case of Stewart vs. 

audhave the day Carlin, sees no reason to be dissatisfied with the decision then 
made, and we do not think the District Court erred, in 


deciding in conformity with it. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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WALSH US. WELLS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


The holder of a promissory note, payable to order, and endorsed in blank 
by the payee, is entitled to recover on it; it being in the nature of a note 
payable to bearer. 

A claim on a commercial firm, cannot be pleaded in compensation, or set 
off to a demand by one of the partners, against the defendant. 


This action is instituted on the following promissory note, 
signed by the defendant : 


* Alexandria, April 2d, 1826.” 
“On the first day of January next, I promise to pay, to 


the order of James Armor, eight hundred and twelve dollars, 
value received, payable at the Bank of Orleans.” 

“ Montford Wells,” 
Endorsed. ‘James Armor,” , 


“‘ per pro Samuel P. Morgan.” 
“John Walsh.” 


The note was duly protested for non-payment. | 

The record shows, that in March, 1830, Samuel P. Morgan 
brought suit on this note, against the present defendant. The 
latter excepted to the action, alleging that Morgan was dead 
at the inception of the suit. In April term, 1830, the suit 
was dismissed, it appearing the plaintiff was dead. 

At the April term, 1831, the present suit was instituted, 
in the name of the present plaintiff, who appears to have 
endorsed the note, in the name of S. P. Morgan, as his 
attorney in fact. He alleges in the petition, that said note 
was endorsed to him by the said Armor, previous to the maturity 
thereof; he prays judgment for the amount of the note, with 
legal interest = costs. 





Waerenw Dist. 
October, 1834, 


WALSH 
v8. 
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The defendant denies, that the plaintiff is the owner of the 
note sued on, but that it belongs to the late firm of 8. P. 
Morgan & Co., and prays to be dismissed. He further 
charges, that the firm of 8. P. Morgan & Co., to whom the 
note belongs, owes him one thousand four hundred and thirty 
dollars, for a note of Robert Martin and James Bowie, dated , 
17th January, 1826, payable one year after date, which the 
said firm, then holding his note, received to collect and 
account for to him, but which they have failed to do, so that 
they have become liable to him for the amount thereof. He 
prays that the demand be rejected, and that the plaintiff be 
ruled to answer on oath, whether the firm of S. P. Morgan & 
Co., was not composed of 8S. P. Morgan and John Walsh, 


- the present plaintiff? He alleges, that the plaintiff was a 


member of said firm, and bound in solido, to account for said 
note to him, 

At the April term, 1832, the court ordered the interrogatory 
set up in the answer, to be answered. At the spring term, in 
1833, no further steps having been taken in this cause, 
judgment was rendered in favor of the plaintiff, for the 
amount of the note sued on, with interest and costs. 

The receipt of §. P. Morgan & Co., dated March 17th, 
1828, for Martin & Bowie’s note of one thousand four 
hundred and thirty dollars, was offered in evidence by the 
defendant, in which they say, “when collected, we promise 
to account for, to Mr. Moniford Wells.” The plaintiff’s 
counsel objected to the admission of this paper, in evidence, 
but it was received by the court, and a bill of exceptions taken 
to its admission. The plaintiff had judgment for the amount 
claimed, rejecting the demand set up in the defence. The 
defendant appealed. 


Thomas, for the plaintiff. 


1. This suit is brought on a promissory note, payable to 
order, and endorsed in blank. Suit was first instituted by S. 
P. Morgan, a member of the firm of Morgan & Co., to whom 
it was transferred by the endorsement. Morgan died, and 
the suit was dismissed. The present holder now seeks to 
recover on it. 
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2. The present plaintiff is entitled to recover, as the legal Wasemun Deon, 
and bond fide holder of the note, which being negotiable and tober, 1834. 


endorsed in blank, passed into his hands by delivery. 


Boyce, conira. 


1, The plaintiff cannot maintain his action on this note, 


when the evidence shows it is the property of Morgan & Co. 
Morgan, it is shown, died before the transfer, and no legal 
transfer has been made of it since. 

2. Walsh, the present plaintiff, should have sued as 
surviving partner of Morgan & Co., and not in his indi- 
vidual right. Not being the owner of the note, he cannot 
recover. 

3.. The note of Martin & Bowie, which Wells gave to 
Morgan & Co., and now set up in compensation and recon- 
vention, must be accounted for, and allowed as an. offset to 
the plaintiff’s demand. 


Thomas, in reply, contended that the blank endorsement 
of Armor, to whom the note was made payable, authorised 
the plaintiff to sue in his own name. He had the right to 
strike out the endorsement of S. P. Morgan & Co., and fill 
up the endorsement to himself. : 

2. The holder of a promissory note, endorsed in blank, 
who is not alleged to be in the wrongful possession of it, 
may fill up the endorsment to himself, and sue in his own 
name. The plaintiff then has an undoubted right to recover. 


Martin, J., delivered the opinion of the court. 


The defendant resists the plaintiff’s action on a promissory 
note, by a denial of his right to sue, and on an allegation, that 
he had a claim on a commercial firm, of which the plaintiff 
was a member, for the amount of a note, which he had 
given for collection, and which was unaccounted for. He 
contends the amount of this note must be allowed, in 
compensation of the note sued on. 

The plaintiff had judgment, and the defendant appealed. 


\ 


WALSH 
v8. 
WELLS, 
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Wesrzax Dist. In support of the first ground of defence relied on, the- 

October, 1854: defendant refers to the blank endorsement, made by the 

watse _— plaintiff, as attorney in fact of Morgan, and to the record 
wuts, of asuit brought by Morgan, on the note now sued on. 

The holder of The note was endorsed in blank, by Armor the payee. It 
uate, eupaite ta therefore clear, the plaintiff being the holder of the note 
yee rg thus endorsed, may sue for and claim its amount, as that of 
by the payee, is &@ note payable to bearer, and claim under the first endorser, 
cane iit be. Who is the payee of the note. : 
ing <n His subsequent blank endorsement, could have no other 
to bearer. effect, than to authorise the holder to fill it up as he pleased, 

or treat the note as one payable to bearer. Banks require 
the blank endorsement of those who offer notes for discount, 
or which are deposited therein for collection; and it never 
was pretended, that such an endorsement was evidence of a 
transfer of property in the note, until it was delivered, or the 
endorsement filled up. 

The record of the suit brought by Morgan, shows that that 
suit was dismissed. There is, therefore, nothing in what is 
offered to prevent the present plaintiff from urging his pos- 

, session of the note, with a blank endorsement, as evidence of 

frmniwlt his right of action thereon. 
Pm claim. on a The other means of defence, cannot avail the defendant. 
b tannot be plead- He cannot urge a claim, on a firm of which the plaintiff was 


S25 edin compensa- g member, in defence of the individual claim of the latter ; 
, ‘, tion or setoff to 


ys lp a demand by one because a claim on a firm, cannot be offered in compensation 


of the partners 





4f- against the de- of that of one of its members. 
| Saas fendant. 
| 0 aheced It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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LEAVENWORTH vs. PLUNKETT. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


A petition for an order of sequestration is not an amendment of the original 
pleadings; but is in a manner wholly unconnected with them, and does 
not require leave of the court to file it. . 

To obtain an order of sequestration of a tract of land, to prevent the 
possessor from committing waste, and using the fruits and revenues, the 
affidavit must set forth a legal cause, that the party dbtaining it, has good 
ground of apprehension, &c. It is insufficient to state he has ground to 
apprehend that the defendant will commit waste, &c. 


The plaintiff alleges he is the owner of a section of land, 
lying on Red River, in the parish of Natchitoches, which 
was confirmed by act of congress, passed the 5th of February, 
1825, to one John Litton, from whom he derives title. That 
notwithstanding his right and title to said land, the defend- 
ant has taken possession of a part of it, and refuses to 
restore it, although amicably demanded. ‘He prays that the 
defendant be required to restore and deliver up the possession, 
and pay him ten thousand dollars for waste and profits, in 
cutting timber and raising crops thereon, and that he be 
adjudged to pay one thousand dollars per annum, from the 
inception of suit until possession is restored, for the use of 
said land, &c. 

The defendant pleads a general denial ; and denies specially 
that the plaintiff and Litton, under whom he claims, have 
any title to the land in contest. The land confirmed to 


Litton, he allges, is situated on the Bayou Tortoise, near the - 


Sabine where he resided in 1814, when he filed his application 
and claim before the land commissioners ; and that he never 
cultivated or occupied any land on Red River, &c. That 
the claim of John Litton has never been located by compe- 
tent authority, so as to embrace the land occupied by this 














‘| 
1 
| 
1] 





342 





CASES. IN THE SUPREME COURT 


Wzerzex Dist, respondent. It is admitted a survey was made and patented, 
October, 183% but was caveated, and on appeal to the commissioner of the 
Laivanwonts general land office, the patent was withheld, &c. 


reenter, 


He further alleges that he settled on the land in contest, 
previously to the year 1829, and has continued to cultivate 
and occupy it ever since ; that.a preemption has been award- 
ed him by the register and receiver, at Opelousas, according 
tolaw. That acting in good faith, he has made valuable 
improvements on the land, worth ten thousand dollars, for 
which he prays judgment in case of eviction. 

After suit had been pending six months, the plaintiff pre- 
sented his petition, alleging that he had good grounds to fear 
and apprehend, that the defendant would make use of his 
possession, to dilapidate the land occupied by. him, and waste 
the fruits and revenues arising therefrom; he prayed that 
the land in controversy be sequestered during the pendency 
of the suit. An affidavit of the plaintiff embracing these 
facts, accompanied the petition. ‘ 

The District Judge allowed a writ of sequestration as 
prayed for, on the plaintiffs executing his bond with a surety, 
in the sum of two thousand five hundred dollars. 

From the order of sequestration, the defendant appealed. 


Winn, for the appellant, assigned the following points as 
errors on the face of the record. 

1. That the new petition is clearly an amendment of the 
original one ; and no amendment can be filed without leave 
of the court, and which must be obtained in open court. 
Code of Practice, 419. 

2. The affidavit of the plaintiff is insufficient to obtain an 
oo of sequestration. It only states that the affiant has 
“grounds to apprehend waste, &c., which is too vague, loose 
and equivocal, to.sustain this application and order. 

$. This is such a case as will authorise an appeal. The 
injury would be irreparable without it. A man’s entire 
property might be taken from him without color of justice or 
law. 5 Marlin, NV. S. 42. 
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Boyce, contra. | Wasrenx Drsr. 
1. This is a conservatory measure given by law, toa party Odeber, 1834, 
who has good ground to apprehend that his adversary will — 
make use of the property in contest, so as to dilapidate or soymerr. 
waste the fruits and revenues aa the pendency of the 
suit. Code of Practice, art. 275, No. 3 
2. The appeal is illegal, and does fot properly lie from the 
decision of the court refusing to dismiss the order of seques- 
tration. The appeal should therefore be dismissed. 
Winn, in reply, contended, that the appeal was properly 
’ taken, and would lie in this case. 5 “lean N. 8. 42.° 10 
Martin, 174. 


Martin J., delivered the opinion of the court. 


The defendant is appellant from an order of the district 
judge, granting a writ of sequestration on the petition and 
affidavit of the plaintiff, made subsequent to the institution 
of suit. © 

The appellant relies on the following assignment of errors. 

1. The petition for the order of sequestration, is clearly an 
amendment of the original one, and as such, could not have 
been filed without leave of the court. 

2. The affidavit on which the application is grounded, is 
not such a one as the law requires. 

8. The affidavit states, that the affiant has ground to 
apprehend, &c., which is too vague, loose and general. 

A petition for an order of sequestration does not appear to 4 petition for 
this court to be an amendment of the original petition. It is 9 order of se- 
in a manner wholly unconnected with it. It doesnot neces- Eggs 
sarily supply any defect in the original pleadings, as it often "3S" ientline 
sets up and claims a right resulting from circumstances poste-.>ut. is in a man- 


ner wholl 
rior to the petition. This is the case when the ground of connested ” with 


apprehension is given by the conduct of the defendant during send ants 
the pendency of the suit. All that the law requires in the of the court to 
affidavit on an application for a writ of sequestration, ‘is that 
it should set forth the causes for which the order is claimed. 

The plaintiff swears, “he has ground to apprehend that the 


defendant will make use of his possession to dilapidate and 
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Wrerres Disr. waste the fruits and nao produced ‘by the property and 
October, 1854. convert them to his own use.” 
exrmu stat. The cause set forth in the affidavit, must be essentially, a 
ich, legal one. In the present case we are referred, for the 
To obtain an legality of the cause stated in the affidavit, to the Code of 
order of seques’ ‘Practice, art. 275, No. 8. This requires good ground of 
poke “2 to pre- apprehension. 
sor from com- The court is of opinion, that when the affidavit does 
mitting .w° not state any particular ground of apprehension, so as to 
oe ‘ere enable the court to judge of it, he must at least bring his 
vit must setforth casé Within the words of the Code, and allege that he has 
¢ legal causethat eood ground; otherwise the most futile pretexts and state- 
ing it has good ments, would enable the party, to sequester the property 
ion, se, It of the defendant. 
is i 
state 
grind to appre It is, therefore, ordered, adjudged and decreed, that. the 
defendant vill judgment of ‘the District Court be annulled, avoided and 
gommit waste, reversed; and that the order of sequestration be rescinded ; 


the appellee paying costs in this court. * 





GRIFFITH & WIFE US. MINER. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE THIRD PRESIDING. 


According to the 883d article of the Code of Practice, the appellant has 
three days, within which to file the record, after the return day of the 
appeal, or on cause shown within this period, he may obtain further time . 
to bring it up. 

The three days, after the expiration of which, the appellee is entitled to the 
clerk’s certificate to that effect, if the record is not filed or cause shown, 
are days of grace, within which the appellant must file the record or show 
cause to the contrary. 
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After the expiration of the three days of grace, if the record be not filed or Wasrznx Dist. 


cause shown, the appellee has three alternatives; he may obtain the 
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October, 1834. 





clerk’s certificate, and proceed to the execution of his judgment; of GRIFEITH ET 4%, 


he may file the record and have the judgment affirmed; and lastly, have 
the appeal dismissed. ; 


The appellant may bring up and file the record, after the expiration of the _ 


three days of grace, and without showing cause, if the appellee has not 
availed himself of any of the alternatives allowed him, in case of the 
failure of the appellant to file it, within the three days grace. 


It is the uniform practice of the Supreme Court, when without the fault of 
the appellant, his case cannot be placed before it to have a revision of 
the judgment of the inferior court on the merits, and when justice 
requires it, to remand the cause for a new trial. 


The plaintiffs instituted suit against Stephen Miner, in his - 


life-time, for the recovery of three hundred and ten arpents 
of land, situated in the parish of Concordia, which they 
allege, the wife of the plaintiff, formerly Eliza A. Walker, 
inherited from her mother, Ann B. Walker, deceased, late 
widow of Peter Walker. They allege, that said tract of 
land was confirmed to said Ann B. Walker, in her own 
right, by a requette, dated 15th September, 1802, by J. 
Vidal, then commandant of the post of Concordia, and by 
commissioner’s certificate, the 25th April, 1811; that the 
said Eliza A. Griffith is the only heir of the said Ann 
B. Walker, deceased, and is entitled as such, to said tract of 
land. They allege, that the late Stephen Miner, formerly of 
Mississippi, now deceased, in his life-time took possession of 
the land in controversy, and has acquired large revenues and 
profits therefrom; and that the, said land is now occupied 
and possessed by his heirs, since his death, and is in the 
actual possession and occupation of his son Stephen Miner, 
who claims it as his own, who has also acquired large 
revenues and profits therefrom, and who refuses to deliver it 
up, or to account for the profits and revenues. The petition- 
ers pray, that the said Stephen Miner be decreed to deliver 
up said tract of land, and pay over to them the amount of 
revenues he a} gathered. 
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Wastzex Dist. After answer put in by. Stephen Miner, his death was _ 


October, 1834. 
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suggested in a supplemental petition filed, and the widow, 


ouprite Fr 4™ Mrs. Charlotte C. Miner, natural tutrix of the defendant's 


MINER, 


only child, made a party to defend this suit. 

Mrs. Miner, for herself, and as natural tutrix of her child, 
answered, and denied that her late husband ever received 
any profits, accruing from the land in question, either from 
his father, or on his own account, that were not far exceed- 
ed in value, by the improvements made upon the land, and 
the taxes paid therefor; that her late husband derived title 
to the land, under the will of his father, and the deed of 
partition, between him and his brother William John Miner, 
in February, 1829; that his father, Stephen Miner, posses- 
sed said land by an open, notorious and uninterrupted pos- 
session, for more than twenty years before bringing this suit, 
and certainly more than ten years prior to said period, and 
that Ann B. Walker resided in the parish of Concordia, for 
more than twenty years immediately preceding her death, 
and more than five years elapsed, before institution of this 
suit, after the plaintiff, Eliza A. Griffith, came of age. She 
further avers, that Stephen Miner acquired said land, by 
a verbal sale or exchange made with Ann B. Walker, in 
1807; and relies also for title, on a letter of said Ann B. 
Walker, written by herself, or by her authorised agent, 
or which was fully sanctioned by her, and which letter is 
annexed to the answer of said Miner. 

The defendant further pleads prescription ; and in case 
of defective title and eviction, she prays to be allowed ten 
thousand dollars for her improvements. She refers to the 
deed of partition between her late husband and Wm. John 
Miner, and prays that the latter be cited in warranty, and 
made to account for said land and profits, as by the act 
of partition he is bound, in case judgment is rendered 
against her; and that this suit be dismissed. 

Upon these issues, after exhibiting a mass of testimony - 
upon the merits of the matters in controversy, the jury 
returned a verdict for the plaintiffs, restoring them the land 
described in the petition, and allowing one thousand two 
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hundred dollars, for the rents and profits received by the Wersnw Dir 


defendants, since January, 1829, the time of bringing suit, 





October, 1834. - 


and the costs; and for the defendant, against William J. SS 


Miner in warranty, in the sum of three thousand dollars, 
being half the value of the land recovered by the plaintiffs, 
and six hundred dollars for one-half of the rents and profits. 
received, since the. inception of suit. Judgment was render- 

ed on the minutes, in conformity with the verdict, on the 
7th December, 1832, and signed by the judge of the third 
judicial district, who tried the cause. 

The counsel ‘for the defendant, objected to the judgment 
being signed, on the ground, that the day on which it was 
signed, was not a judicial day, it being the day on which by 
law, the same court was required to commence its session, in 
the adjoining parish of Carroll, but waived all other objec- 
tions. His ae were filed in writing, and are in the 
record. 

An appeal was salts which was granted on the 6th of 
December, 1833, returnable to the Supreme Court, at Alexan- 
dria, the first Monday of October, 1834. The record was 
brought up and filed by the appellant, on Thursday the 9th 
of October, 1834. The court did not meet and form a 
quorum to de business, until Wednesday the 8th. The 
record was therefore filed, on the sevond judicial day of the 
term, being the third day after the return day of the appeal. 

The clerk of the District Court, who attended the trial of 
the cause, certified at the foot of the parole evidence, that the 
foregoing pages contained all the evidence taken, viva voca 
in the case. 

On the same day, being the day judgment was rendered 
on the minutes, the district judge who tried the cause, certi- 
fied, ‘that the foregoing pages contained all the parole testi- 
mony, on which the case was submitted to the jury;” 
and “that the documents marked, &c., contained all the 
documentary and written proof given to the jury.” 

At the time of granting the appeal, the original answer 
of Stephen Miner was mislaid or lost, which fact appeared 
by affidavits of the clerk, annexed to the record. The clerk 
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Wesrxax Distr, who had succeeded to the office, at the time of granting the 
October, 1854. anneal, and who made out the record, certifies, ‘ that the 
ommerra xt at. foregoing pages, from one to seventy-two, contains a: true 





transcript of all the proceedings, as well as of all the docu- 
ments now on file, and of record, and of all the evidence upon 
which the suit was tried, so far as the said proceedings, docu- 
ments and evidence, now appears among the records of my office,” 

An affidavit of the clerk, who was in office at the trial ot 
the case, was filed in the record, who declared, that Charlotte 
C. Miner, tutrix of her minor child, and defendant in this 
cause, resided out of the state of Louisiana, with her said 
child, and continues to reside out of the same. | 

Dunbar, for. the defendant.and appellant, assigned for error 
on the face of the record, that the judgment appealed from, 
was signed by the judge, after the expiration of the term ot 
the court, as fixed by law. 


R, Ogden, Winn and Mason, for the plaintiffs, moved to 
dismiss the appeal for the following causes : 

1. The record was not returned and filed in this court, at 
or within the time fixed by law, and the order of the appeal, 
in consequence of which the appeal is prescribed. 

2. The appeal being suspensive, should have been taken 
and returned to the first term of the Supreme Court, succeed- 
ing the rendition of the judgment appealed from, to wit, at 
the October term, 1833. ) 

3. The statement of facts is imperfect, and insufficient to 
enable this court, to try the case on its merits. 

4. The appeal does not come up in such a shape, as 
to enable the court to examine the case. 

5. The record is incomplete, a material document having 
been lost, since the trial of the cause in the District Court, 
which is established by the affidavit of the former, and the 
certificate of the present clerk. 

6. The transcript is not certified by the clerk, as the law 
requires, so as to enable this court to know, that the whole 
case is before it. 


» 
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Dunbar, for the defendant and appellant, stated that the WasreanDisr. 
causes, which prevented the record..from: being filed..on _vleber, 185% 
the return day of the appeal, were beyond the control of ORIEN IF 


the appellant, and for which he is not-to suffet.. «3 04). 
2. It is shown, that the appellant resides, tmuat the ates 
and has two years to appeal in. 


-8. The certificate of the judge, vanishes foot of: the. soca 7 
states, that-it contains all the evidence; both parole and — 


written, upon which the case was submitted to the jury. 
It is. sufficient to try the cause on its) merits. | ead ad 
Practice, 586. 

4. But if it shall appear, nen tihasbisinkdee niliandiamatdial 


that. the record is not complete, the appellant is entitled . 


to have judgment suspended, until it be anny Code 
of Practice, 898, 899.. — iia 2 


5. If the case cannot be muieiie on ‘its oiaine we: at 


least show, on the part of the defendant and appellant, that 
jottien requires that.the cause be remanded for‘a new trial. 


Martin, J., delivered the opinion of, the court, 

The plaintiffs and appellees in this case, have prayed, that 
the appeal be dismissed, on the following grounds: sts 

1. That the transcript had not been filed on the first day 
of the term; which was the return day: thereof. bs A 

2. That the clerk’s certificate is insufficient. 

3. That an important document, viz: the answer of the 
defendant is missing, and made no part of the record; : 


The appeal was made returnable on: the first Monday 


of October, 1834. On that day none of the judges attended. 
The roads were so much obstructed. by the fallen .timber, 
occasioned by the late storm, that rendered an attendance on 
the first days of the court, impossible. The clerk adjourned 
the court until the second day; when one-of the judges 
arrived, who adjourned over until Wednesday, when: all 
the judges were present in court, and which was the first 
judicial day. The transcript in the present case, was filed 
on the succeeding day, which was Thursday, and the second 
judicial day of the term. On this day, leave was asked and 
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Westxux Dist. given, to file the transcript, but the counsel for the appellees, 
October, 1834. who was present, observed, that he reserved to himself the 
currira st at faculty of showing that the transcript was irregularly filed. 
wena, The Code of Practice, article 883, allows to the appellant, 


Ansertiog, 10 who has not filed the record within the three days, after 
ifthe Code of Which the appellee is entitled to the clerk’s certificate, the 


Practice, the a>” faculty within these three days, to obtain, on cause ee 
“wee Peg further time to bring up the transcript. 

Pasa Jn. thee cnnci:0DBéet vei: Sit Francie’. cherch, Martin; IV. 
— S. 191, this court considered the three days, after which 


appeal; 


— oe the appellee is entitled to the certificate of the clerk, as days 


riod, he may nay of grace, within which the appellant may file the transcript. 
time to — Until these days have elapsed, the Code of Practice does not 
,, seem to.authorise any steps to. be taken by the appellees, in 
after the re relation to the disposition of the cause.. After the expiration 
pe ich the of this period, or that of any particular time, which the appel- 
re ae clerk’s Jant may obtain from the court, the appellee has three alter- 


effect, if the re- natives: he may proceed fo the execution of his judgment, 


or eats shown, by obtaining the clerk’s certificate ; he may require the 


within dage of grace, e742, affirmance of the judgment, and lastly, require the dismissal 


lant must of the appeal. Ibid. 884. But the Code of Practice requires, 
ale th ctw before he proceed to the exercise of the two last alternatives, 


contrary. that he should bring up the transcript of the record. Ibid. 


After th 

ration othe = 590. In the latter case, the dismissal is to be claimed, as 
pond hy iad if the record had been brought up by the appellant, and 
cord be not filed which, it is contended, excludes the neglect of «the appellant 


or cause shown, 


oan appellee has to bring the record, from the causes which authorise the 
tives: he may dismissal of the appeal. 


obtain theclerx We are not dissatisfied with the decision, in the case of 
peneeed al Rost vs. St. Francis church. When an act is to be done 
jadgment; or he within a given time, as the filing of an answer, and the like, 


= gerd ge it may be done afterwards, if nothing occurs which prevents 


the judgment af- it, ‘Thus, if a judgment by default has not been taken, an 


ly, have os ra answer may be put in to the merits, although more than ten 


goin days may have elapsed, from the service of citation. 


may = We are, therefore, of opinion, the transcript of the record 
the re- 
cord, after the was filed in time. 
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The certificate of the clerk, attests the correctness of the WzermuxDusr. 
transcript, so far “as the documents and evidence now Getshery 
appear among the records of the office.” _ 7 = GREFEFTE ET at. 
_ It appears from the face of the transcript that the officer anaes 

who subscribes the certificate, is of late appointment, who expiration of the 
did not hold the office at the time the cause was tried. grace, and with: 
There is, however, a certificate of the judge, attesting that oie we 
the record contains all the evidence given to the jury. -» Lo Me 


2, 


It is, however, admitted, that an important document is of any of the 
missing, viz: the original answer of Miner. An effort*has ty" hie, ‘in 
been made to obtain a copy, and have it used on the trial in case of the fail- 


a claim, to have the appeal dismissed, because the appellant 
has not brought up such a transcript of the record, as will 
authorise this court, to revise the judgment appealed from. 

As no fault or neglect can be attributed to the appellant, 
we cannot see any reason to dismiss the appeal; on account 
of an accident, over which he had no possible control. 

The appellee has urged his inability, to proéeed in the 
hearing of the case on its merits, without this document: 
As there is no legal means, by which evidence of its 
contents may be directly brought before us, no other steps nin genantier 
can be resorted to, than to remand the cause to the tribunal, the _ 
in which evidence of the contents of this missing document) Conve detnan 
may be legally received. ; ~~ rece | 

This requires the reversal of the judgment. Such ‘has te oa 
been the uniform practice of this court, that whenever, vision of the 
without the fault of the appellant, a case cannot be placed 1 cscs hn 
before it, in such a manner, as to enable the court to revise hy Bee 
the judgment of the inferior tribunal, and when justice quires it, to re- 
requires it, to remand the case for a new trial. JM’ Daniel for anewtial. 


vs. Insall, ante 241." 9 Martin, 92. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, the verdict set aside, and the case remanded for a new 
trial; the plaintiffs and appellees paying costs in this court. 
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Western Distr. 
October, 1834. 
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SMALL vs. FLINT & THOMAS. 


SPPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The plaintiff has a right, on proving his demand, to have a judgment by 
default made final, without waiting for it to be called regularly on the 
docket. 

A judgment by default made final, will not be set aside for an answer to the 
metits, when the defendant can show nothing in his favor but his own 
laches and their fatal consequences. 

Relief will be granted on a motion for a new trial, when it will not be 
extented to a case in which it is sought to set aside a final judgment, 
in order to make a valid defence to the merits. 


This is an action by the holder of a negotiable note 
against the drawer and the payee as endorser, for five 
thousand seven hundred and fifty dollars, payable on the Ist 
March, 1834, with ten per cent. interest thereon fromthe 
14th of May, 1833, until paid. 

The petition alleges, that payment was demanded of the 
drawer and refused, of which the endorser had. legal notice; 


and that payment hath been ineffectually demanded; where- 


fore he prays judgment against the defendants in solidum for 
the amount of said note and interest. 

_ Judgment by default was taken by the plaintiff against the 
defendants, on the 30th April, 1834; and on the 6th of May 
following, the plaintiff’s counsel made proof of the execution 
of the note, and the judgment by default was made final and 
signed by the judge. 

On the 8th of May, two days afterwards, Flint, one 
of the defendants, filed his affidavit, alleging that he and his 
co-defendant had a valid defence to the action; that they 
had prepared answers to the merits of the case, but were 
taken by surprise when coming into court on the morning of 
the 7th May, and learning that the judgment was made 
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final; that there were fifty or sixty cases between the cause Wzsrznx Disy. 
under trial, and this one, by which they were induced to be- aber, 1854 


lieve, it would not have come on for several days, &c., that 
the judgment was obtained in an irregular manner, while a 
jury case was pending, and in a course of trial; they move 
the court that said judgment be set aside, that they be per- 
mmitted to file their answers, which were annexed to the 
affidavit, and pray for such other order and deere as may be 
legal and just. 

On the filing of this affidavit, with the answers annexed, 
the defendants in propri@ person, moved the,court ex officio, 
to set aside the judgment taken by default, and order a new 
trial. 

The district judge overruled the motion for a new trial, 
to which decision the defendants took a bill of eoeepiem 
They then appealed. 


Mason and Winn, for the plaintiff, contended that this case 
did not come within any of the rules or provisions of law, 
which permitted a final judgment to be opened or revised. 
It is not allowed by any of the modes pointed out in the 
Code of Practice, or settled by any decision of this court. 
Code of Practice, article 556, 312. 


Flint, for the defendants, urged the equity and justice which 
required the judgment to be set aside on the ground of sur-: 
prise, and that it was premature; and that there was a valid’ 
. and meritorious defence to the plaintiff’s demand. 

2. He contended that there were no laches to be imputed to 
the defendants, when their defence was just and equitable. 
From the facts and circumstances set forth in the affidavit, 
the judgment should be set aside, and the answers permitted 
to be filed. 


Martin, J., delivered the opinion of the court. 

The defendants being sued as maker and endorser of a 
promissory note, failing to put in answers, and judgment by 
default was taken on the 30th of April, 1884, which was. 
made final on _ 6th of May following, and signed by the: 


SMALL 


FLINT ET AL, 
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Wesreex Dist. judge. On the 8th of the same month, a motion was made 
October, 1834. by the defendants to have the final judgment set aside. The 


SMALL 
vs. 
FLINT ET AL. 


decision of the District Court overruling that motion, is the 
matter this court is now called on to revise. 

The motion was based on the affidavit of the maker of the 
note, setting forth the following facts. 

The suit commenced during the April term, 1834. There 
were then on the docket before this suit between fifty and 
one hundred others, which were jury cases, and were neither 
decided nor called up for trial. The attention of the court, at 
the time the motion was made, had been engrossed since the 
first of the month, instant, by a jury case of considerable 
importance and great detail ; so that no other case could have 
been regularly taken up. Both defendants daily and con- 
stantly attended the court, and neither of them saw or heard 
of any other case being acted on in the meanwhile, except 
the present, which could not have been reached in the regular 
course. One of the defendants arrived at the court-house on 
the morning of the day on which the judgment appears to 
have been made final, a few minutes after the opening of the 
court, and was assured by someone present that nothing had 
been done, but to read the minutes. The case already 
mentioned was still before the jury, and both the defendants 
were ignorant, until the minutes of the court were read_on the 
morning of the seventh of May, of the judgment having been 
made final. They had communicated to the attorneys of the 
plaintiff their intention of making a defence; and did not 
expect after this, that the judgment would have been made 
final until the cause was regularly reached on the docket. 
The defendants further urged that they had, by the conduct 
of the plaintiff, been deprived of the means of making a legal, 
valid and equitable defence to the merits of the action, viz: 
that the note sued on had been given to the plaintiff in lieu 
of a former one given him for the price of eleven negroes, and 
which three months after the sale, was alleged to have been 
lost; that three of the negroes so purchased had died, and 
others were languishing from redhibitory maladies, whereby 
the defendants were entitled to a diminution of the price. 
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' The judgment by default is admitted to have been properly Wzsrzas Dust. 
taken, and the question is narrowed down toa simple point; tsber,/1854, 
Was it properly and regularly made final ? . SMALL 

On the part of the plaintiff, it is contended that it-was, yur eras. 
His attorney might have required that it. be made final three 
days after the default had been taken, i. ¢. on the fourth of 
May. Out of courtesy to the defendants, he waited until the | 
sixth, when he considered his duty to his client forbade a The plaintiffhas 


a right, on prov- 


further delay ; that the notice of an intention to, make a ing his demand; 
defence had been given before the institution of the suit ; tHat pedhany tty : 


judgments by default are made final three days after the first ™4e final, with- 


7 ‘ : . . | out waiting for it 
judgment is rendered, and there is no necessity to wait, as in to be called re- 


contested cases, until they are regularly reached in the Suy27 ™ ™° 
progress of the business of the court, in calling the docket.. 
On the part of the defendants, it cannot be seriously con- 
tended that they have not been guilty of some laches; but 
they urge the District Court ought to have considered that 
the penalty claimed by the plaintiff mulct them to the amount 
of thousands of dollars, while the injury which he might 
sustain, if they were relieved, was a short delay only. This 
court has been referred to the case of Randal vs. Bayon, 4 
Martin, N. S. 132, in support of the present application. 
The court cannot say that any impropriety of conduct can , inimenitial 


be attributed to the plaintiff or his attorney. If the defendants default made fin- 
al, will not be 


suffer, it is in consequence of their own laches. out adhe fae dk 
answer to the 


The plaintiff is in possession of a judgment by default, merits, when the 
regularly. made final. The defendants can offer nothing to ae can 
induce us to set aside this judgment, but their own laches and his favor but his 
their fatal consequences. their fatal conse 


The case of Randal vs. Bayon, 4 Martin, N.S. 132, was wences. — 
one in which relief was granted on a motion for a new trial. guaedeorte 
The present case is that of a definitive judgment, sought eal = in| 
to be set aside. not be extended 

There is a prayer for damages, on account of the frivolous * Lom eae 
appeal. Although both the defendants are members of the **4e# inal judg- 


ment, inorderto _ 


bar, this court will indulge the belief, that they have been makea valid de- 
fence to the 


induced to hope, they might obtain relief at our hands, by merits. 
the too favorable view in which men are apt to consider their 
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Wesrenx Dist. OWn cases. Perhaps the plaintiff’s claim to damages, is 
October, 1854. rendered less forcible, by the consideration of his having 
wexsoxn availed himself of the opportunity, which the defendants 
| xatuzws, have given him (although unwillingly), of bringing his suit 
t6 a favorable issue. We do not consider this such a 
ease, as requires the infliction of heavy damages, none are 

consequently awarded. 



















It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


BENSON US. MATHEWS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
® 4 





THEREOF PRESIDING. 
| Credits or other writings not signed, endorsed on the back of a note or act, 
which is in the possession of the creditor, and tend to liberate the debtor, 
and are crossed out or erased, must be considered as entitled to credit, 

An erased credit on a note in possession of the creditor, is not conclusive 

_ proof of payment, but may be repelled by other proofs or presumptions to 

rf show it was endorsed on the note erroneously. 

So where two credits, one of four hundred dollars and one of three hundred 
and eighty dollars, were endorsed on 2 note in the possession of the creditor, 
ayd the former was erased, both endorsements appearing to be made on the 
same day: Held, that the erasure was proper and the credit erroneously 
endorsed, when on weighing the presumptions arising from all the circum- 
stances of the case, they preponderate in favor of the creditor. 

This is an action on a promissory note executed by the de- 
fendant on the 15th January, 1824, to M. Wells, for one thou- 
sand seven hundred dollars, with ten per cent. interest until 


paid; who endorsed it to the plaintiff, deducting for credits 
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six hundred and sixty-eight dollars, credited the 20th January, Wasrsnx Dusr, 
1825; three hundred and eighty dollars, the 26th April, 1826, anit annsnnsl 


and one hundred and twenty dollars, the 16th March, 1825, 
making in all oné thousand one hundred and sixty-eight dol- 
lars. The plaintiff prays judgment for the balance, which he 
alleges is due on said note, and that cértain slaves which were 
mortgaged to secure its payment be seized and sold to satisfy 
the same. 


The defendant pleaded a general denial; and that he has 


made payments which more than extinguish the balancedueon 
said note, viz: in February, 1827, he paid seven bales of cotton, 
worth three hundred and fifteen dollars, and in April, 1826, 
four hundred dollars, and that he transferred a judgment on 
Curtis’s estate, amounting in principal and interest to six hun- 
dred and twenty dollars, making in all one thousand three 
hundred and thirty-five dollars, which leaves a balance of one 
hundred and sixty-seven dollars, of principal due him, for 


which and all accruing interest: he prays judgment: in — 


re-convention. 

The court after calculating interest and deducting payments, 
gave judgment in favor of the plaintiff for one hundred and 
ninty-four dollars and fifty-two. cents, and interest from the 
time this balance was payable. The defendent appealed. 


Flint and Thomas, for the plaintiff, submitted the case on a 
brief explanation. 


Winn, conira, contended that a credit of four hundred 


dollars had been endorsed on the note, and was erased while 
the note was in the possession of the plaintiff and which must 
be allowed unless satisfactorily accounted for. 


Bullard, J., delivered the opinion of the court. 
This suit was instituted by the plaintiff as endorser, to 
recover of the maker, an alleged balance due on his promis- 
sory note. He alleges in his petition, that there is a credit on 
the note, of three hundred and eighty dollars, paid on the 
26th of April, 1826, together with other credits, and the 
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‘Westexw Dist. original note was annexed to the petition. The defendant 
October; 1854. admitted the execution and endorsement of the note, but. 
sexsoxn denied that there is any balance due. He alleges, that on 
uarusws, the 26th of April, 1826, he paid four hundred dollars, which 
has not been credited on the note, and that about the month 
of February, 1827, he paid seven bales of cotton, worth three 
hundred and fifteen dollars. That in fact he has, through 
error, overpaid the note, and he demands judgment in 
re-convention, for the amount thus overpaid. 

On these issues the cause was tried below, and judgment 
having been rendered against the defendant, for a balance of 
about two hundred dollars, he appealed. ' 

It was agreed, that the original note sued on, should be 
annexed to the transcript, and submitted to the inspection of 
this court. But it is not now before the court, although in 
his return to a certiorari, the clerk of the District Court, 
states, that it was sent up according to agreement. Under 
these circumstances, by consent of parties, we are authorised 
to examine the case upon its merits, according to the evidence 

’ in the record, dispensing with the original note, and even a 
copy of it. 

One of the witnesses says, that there appears to be a 
credit on the note, for four hundred dollars, bearing date, 
April 26, 1826, which appears to have been erased, and that 
there is another credit on the note of the same date, for three 
hundred and eighty dollars. 

It is contended, by the counsel for the appellant, that he is 
entitled to both these credits, unless the plaintiff satisfactorily 
accounts for the erasure, and that allowing that credit, the 

; note has been overpaid, and he is entitled to recover back, in 
Credits or ; 
other writings re-convention, the surplus. 
pine epi *.. Lhe general principle appears to us well settled, and we 


on the 


back of a noteor need refer to no other, as we could to no higher authority 
act, which is in 


the possession of than Pothier in support of it: “ Quand méme les écritures 


the creditor, and non signées qui sont au bas ou au dos d’un acte quiest en la 


the debtor, and possession du créancier, et qui tendent & la libération de ce 


crossed out ‘ ; , 
or erased, manst qui est porté par cet acte seraient barrées, elles ne laisseraient 
be considered as 


centitledtocredit. pas de faire foi; car il ne doit étre au pouvoir du créancier 
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en la possession duquel est l’acte, ni moins-encore en-celui 
q de ses héritiers en barrant cette écriture, de détruire la preuve 
| = du paiement qu elle renferme.” 2 Pothier Ob. No. 726. 
— _ This proof, in-favor of the debtor, like most others, is mot Ry 
final and conclusive, but may be repelled by other proofs, An erased 
either of facts or presumption, which tend to convince the Papen oh tage 
mind, that the erased credit was in fact endorsed on the note - creditor - 
erroneously, and that only three hundred and eighty dollars er of pert 
were paid on that day, instead of seven hundred and eighty be repelled by 
dollars. meth en 
The question, therefore, presented for the solintion of the show it was en- 
District Judge, and which we are called’ on to reverse, ‘was in te 
one of fact alone, and we proceed to receive the evidence on ously. 
béth sides furnished by the record. 
On the part of the defendant, he shows an satnisalaiiai 
ment on the back of the note, of two credits on the same day; 
it does not appear in whose hand writing: the one for four 
hundred dollars erased, and the other for three hundred and 
eighty dollars which is admitted in the petition. 
- Qn the part of the plaintiff, his attorney, sworn as a witness, 
says, that in his frequent conversation with the defendant, 
he never pretended to claim the amount credited and erased, 
and that since suit was brought, he contended that he had 
nearly paid the note. In the next place he has in his favor 
the presumption arising from the possession of the note, from 
the improbability of a note of seventeen hundred dollars, 
being so largely overpaid, from the fact, that afterwards, two 
other payments were made, the one in the transfer of a judg- 
ment against Curtis, and the other in seven bales of cotton. 
The presumption arising from the fact, that the creditor 
retained possession of the note is increased by another, to wit: 
that the payment was secured by a mortgage on certain 
property of the defendant, and he took no steps to cause the 
mortgage to be cancelled. The declaration of the defendant, 
that he had nearly paid the note, was a negative admission 
that it was not entirely paid. Few men are so careless as to 
forget the payment of four hundred dollars. The District 
Judge had before him the original paper, and could perceive 










































aa I Te Mee Me 


Ro ea Tl BRINN ale ONEIDA a ate 
. . . eee “a » ae 


nes ban ae ata A i ARAN Ns 0 A iN MAMAN IN A he SN SABES ti Ant li ECOG BANE. it ERR EE Man 
7 \ 


CASES IN THE SUPREME COURT 


WasrsaxDisr. whether the two credits were in the same hand writing, and 
October, 1854 whether the erasure was with the same colored ink,.and) 
“psmsox therefore, probably made at the same time, merely to correct 
uatuzws,  'he amount of the credit, to which the defendant was entitled. 
So where two’ The defendant in his answer, alleges, that he paid four 
srodits, one of hundred dollars.on that day, which has not been credited on 
wom he spina his note, and at the same time, relies in support of his allega- 
dollars, wereen- tion, on the credit which is endorsed, and. which had been 
pag denn erased. Nothing is said in his answer about the erasure, and 


bade ay tien while he addresses himself to the conscience of his adversary, 


was erased, both to obtain evidence of the payment of seven bales of cotton, 
pene to be delivered. a-year afterwards, he forbears to interrogate him.on 


ee oo ete the the subject of the more important item of four hundred dollars. 


that the erasure After weighing these presumptions, the court below, rendered 
uo aoe =< judgment in favor of the plaintiff, for a small balance, and 
peony entor- according to the uniform rule of decision in this court, in 
wilbing ieee matters of fact, we cannot say, that the judgment is clearly 


sumptions 
sing from all ‘the erroneous, 
circumstances of 


ttnee It is, therefore, ordered, adjudged and decreed, that the 


itn othe ered- i adement of the District Court be affirmed, with costs, 
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TALIAFERRO 0s. KING ET Als. 


361 

Westeax Dist. 

October, 1834, 
TALIAFERRO 


KING ET Als. 


APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL DISTRICT, THE JUDGE 


THEREOY PRESIDING, 


The service of citation without the petition of appeal, is defective and 
insufficient, The Code of Practice, articles 581-2, expressly require 
the service of both. 

When the aervice of the process of appeal is defective and insufficient, the 
appeal will be dismissed on the motion of the appellee. 


This is an injunction case. ‘The plaintiff obtained an 


injunction to stay an execution which issued against him, in 


the name of the widow and heir of Thomas A: King, for 


seven hundred dollars, on the ground, that, since obtaining 
the judgment, on which said execution issued, he purchased 
a claim against the estate of Thomas A. King, now deceased, 
amounting to one thousand dollars, which he offers in com- 
pensation of the judgment and execution against him. The 
clerk of the District Court, for the parish of Catahoula, in 
which the parties reside, granted the injunction and stayed 
all proceedings, until they could be heard on their respective 
claims. 

On motion, the district judge dissolved the injunction, on 
the ground that the case was properly cognizable by the 
Court of Probates, and that the District Court was without 
jurisdiction. The plaintiff in the injunction appealed. 

The appeal was allowed, returnable to the Supreme Court 
at Alexandria, on the first Monday of October, 1834. 


The sheriff of Catahoula, in making service of the appeal, : 


made the following return on the back of the original citation: 
‘Served on Mrs. Mary King, the copy of the within notice, on 
the same day as received. 3 September, 1834.” ' 


Winn for the defendants and appellees, moved to dismiss 
the appeal for want of legal service. The sheriff’s return 
46 
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Westerx Dist: shows there was no copy of the petition served on the 
October, 185% annellees, as is required by law. 





PRUDHOMME 
vs. 
vierxe’sestate. Thomas, contra. 


The service of 
the citation with- 
out the petition 


f i - . , ° ° ° 
Rappeal, is de- This case comes before the court on a motion to dismiss the 


ficient. The ismi i i i 
Code ofPractice, appeal. The dismissal is claimed on the ground of defective 


: articles 581—2, service of the appeal on the appellee. It appears that a copy 
pe ms ser. of the petition of appeal did not accompany the copy of the 
vice of both. citation. 

When the ser- : eS an : cm 
vice of the os The service of the citation, without the petition of appeal, 
defective cod in. i8 defective and insufficient. 'The Code of Practice, articles 
poe the §81, 582, expressly require the service of both. 
dismissed on the 


ion of th oe 
pated. ° ‘The appeal must, therefore, be dismissed. 


Martin, J., delivered the opinion of the court... 


PRUDHOMME, CURATRIX VS. VIENNE’S ESTATE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF NATCHITOCHES. 





Where creditors agree, to allow a syndic five per cent. commission on the real 
amount he may have in his hands in the course of his administration, he 
is only intitled to a commission on the amount of moneys actually received 
by him, and not on the amount of notes or property which came into his 
hands. 


By the act of 1817, the commission of syndics cannot exceed five per cent.; 
and if the first syndie is allowed full commissions on the property which 
came into his hands, his successor, to whom. it is delivered for final distri- 
bution, would be intitled to nothing. - 

The 1676th article of the La. Code, relates only to executors, and restricts 

their commissions to two and a half per cent. on the amount of the inven- 

tory, when they have had seizin of the whole estate. 
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_ The plaintiff, as curatrix. of the succession of her dnenesiail Westean Dist. 


husband, claims a commission of five per cent. on the aggre- 
‘gate amount of certain notes, which came into his hands as 


October, 1834. 


PRUDHOMME 
v8. 


syndic of the estate of Francois Vienne, and which were de- y;eyxz’sestars 


livered over to the present syndic. The amount of notes and 
debts due the estate of Vienne, which passed through the 
hands of the plaintiff’s deceased husband while acting as 
syndic, was eight thousand four hundred and ninety-five dol- 
lars and ninety-three cents, on which she claims five per cent., 
amounting to four hundred and twenty-four. dollars. and 
seventy-nine cents. She alleges she has demanded this sum 
from A. Sempeyrac, at present syndic of Vienne’s estate, who 
refuses to allow her claim; wherefore, she prays judgment 
therefor, with interest and costs. 

The syndic pleaded the general issue ; and that the plaintiff, 
or her husband in his life-time, while syndic, received the 
amount to which he was entitled. 

The evidence shows that the plaintiff’s husband was 
appointed syndic of Vienne’s estate by the creditors thereof, 
who declare “ he is entitled to receive for his services, a com- 
mission of five per cent. on the real amount he may have in his 
hands, in the course of his administration.” 

It is also admitted, that the account claimed, is fos commis- 
sions on uncollected notes, delivered over to the syndic, the 
present defendant, after the death of the former syndic. 

The probate judge was of opinion, that by the words real 


amount, in the proces verbal of the deliberations of the credi- — 


tors, it was evidence of their intention to allow the commission 


only on money actually received by the syndic, and not for the, 


trouble of having the property sold and taking notes-therefor. 

Judgment being for the defendant, the plaintiff appealed.. 
This case was submitted, after brief explanations by Mr. 

Barry for the plaintiff, and Gen. Thomas, for the defendant. 


Bullard, J., delivered the opinion of the court. 


The only question presented by the pleadings in this case, 
is whether a syndic, who administers an insolvent succession, 
under an agreement with the creditors, that he shall receive 








paeisinsccceiatsoaan=. Alias 
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Wasrtix Diet. & CoMfhission of five per cenit. of the real amount received by 
October; 1884. him, bé entitled to charge that commission on notes due to 
proviémie the succession, not collected by him, but handed over to his. 
vintewsxersre SHCCOSSOr. The expressions used by the cteditors, in their 
deliberatiotis, are, “that the said syridic should be entitled to 

tor ance te ai. Tedeive for his services in that capacity, a commission of five 
low a syndic five per cenit., oh the real amount he may have it his hands, in the 


tion on the real course of his said administration, agreeably to law.” It is 
fami, he may evident the cteditors conteniplited that the syndic should 
in the course of continue to administer fully on the estate, convert the proper: 
tion, he is only ty into money, atid distribute it among the creditors: But he 
conics a? of died beforé the adtinistration was closed, and another syndic 
Sie touene was appointed, and the notes given by purchasers at the sale 
received by him, of the estate, were handed over by his representatives to the - 


and not on the. . 

amount of notes new syhdic. 

which property We conctir in opinion with the judge & quo, that the credi- 
= stor intended to allow the syndic a commission only on the 
181 7, the com- amount of moneys actually received by him, in the course of 
missions of sY0- his adrhinistration. ‘The -prothissory notes of purchasers, do 


dies cannot ex- moa : ae 

bmg fic per not; in our opinion, constitute a real amount in his hands. By 
; and if the ; a Oe 

first syndic isal- the act of 1817, the commissions cannot exceed five per centt., 


acme at and if the first syndic in this case;-were to be allowed full 


property which commission on the notes in question, his successor, who is to 
came into his F . : 
hands, his sae-. collect them and distribute the proceeds ‘among the creditors, 


cessor, to whom Would be entitled to nothing. 


Drage dey 8 The 1676th article of the Louisiana Code, on which the 
entitled to no- appellant relies, does hot appear to us to support her pretens 
ee 1676 of Sions. That article relates only to executors, and restricts 
wien pose re- their commissions to two and a half per cent., on the amount 


cutors, and to of the inventory, when they have had seizin of the whole 
twoand a half per ' 

eent. on the a- estate. 

mount of the in- 

ventory. . when 

ay. Sate tas It is, therefore, ordeted,-adjudged and decteed, that the 
in 0 


whole estate. judgment of the Court of Probates be affirmed, with costs. 
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DAY 0s. MARTIN. 


APPEAL FROM THE OOURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. ; 


Where it appears, that the plaintiff in execution was prevented from making 


his debt out of property seized by the wrongful suing out an injunction, 
the surety in the injunction bond, is liable in damages for ah ‘amount 
not exceeding the penalty of the bond.. 

Although a judgment enjoiried, draws interest until paid, the claim of the 
plaintiff, against the surety in the injunction bond, i for damages not 
liquidated, which do not carry interest, and cannot exceed the penalty of 
the bond. 


This is an action, instituted by William Y. Day, as 
assignee of Edward A. Day, on an injunction bond exe- 
cuted in favor of the latter, by the defendant Wm. C. C. 
C. Martin, as surety for Robert Martin, in the penalty of 
oie thousand five hundred dollars. fae 

The plaintiff alleges, that in 1827 he issued his execution, 
for a balance of a judgment against Robert Martin, of more 


- than two thousand dollars, and levied it on four slaves, which 


was enjoined by the defendant therein, and the bond sued on 
executed for only the sum of one thousand five hundred 
dollars. He alleges, that said injunction was wrongfully 
sued out, and was dissolved and dismissed, at the November 
term, 1829, of the District Court for the parish of Rapides’; 
that he sustained great damage, in consequence of the suing 
out said injunction, amounting to more than the penalty in 
the bond. He prays judgment against the defendant, for 
the penalty of the bond. 

The defendant denied, generally. and specially, that the 
plaintiff had any right to sue, or that any injury was sus- 
tained by the obligee of the bond ; and if any, it was released 
by prescription and the laches of the party, in not recovering 
the debt from the principal in the bond. 
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Wesrsan'Disr, The plaintiff proved a regular assignment of the original 
October, 1854. judgment, against R. Martin, to himself. 

_ Dax The record of the injunction suit, is also in evidence. R. 

mantux. Martin alleges in his petition for the injunction, that he only 

owed about one thousand dollars on Day’s judgment, and 

that four of his slaves were seized to pay said balance; but 

that he had made a further payment of twenty-five bales of 

cotton, which was not credited, and conveyed a valuable 

tract of land, which Day was to sell, pay himself out of 

the sale, and account to him, which he has failed to do; 

that E. A. Day is dead, and his brother is setting up a 

| fraudulent claim to said judgment. Day joined issue on the 

injunction, andon the 11th day of November, 1829, it was 
dissolved and dismissed. 

It further appeared in evidence, that since obtaining the 
injunction, R. Martin removed to Texas. This was about 
1830. That the negroes seized, and released by the injunc- 
tion, were soon after sold to pay other debts, and one of them 
died. 

The district judge, after hearing all the evidence in the 
case, rendered judgment for the plaintiff, for one thousand 
one hundred and twenty-one dollars and fifty cents, with ten 
per cent. interest, from the 18th August, 1830, until paid ; 
and for fifty dollars attorney’s fee, in dissolving the injunction, 
and the costs of suit. The defendant appealed. . 































. Boyce, for the plaintiff. 


) Winn and Mason, for defendant. 





Bullard J., delivered the opinion of the court. 


The plaintiff, as assignee of E. A. Day, claims. of the 
defendant, as surety of R. Martin, on an injunction bond, 
damages alleged to have been. sustained by him, in conse- 
quence of the wrongful suing out of a writ of injunction, 
to stay. proceedings on an execution, in virtue of which, the 
sheriff has levied on four slaves, the property of the principal. 
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He alleges, that the injunction was afterwards dissolved, as boronic 
having been wrongfully issued, and that inthe’ meantime, “Sieh T*S* car 
one of the'slaves died. Another was sold, at the suit: of 
another: creditor;‘and the others cannot be found.” The a 
defendant pleads substantially the: general issue,’ denying 
the right of the plaintiff, and alleging that the action is 
barred by prescription, and that the defendant is released by 
the laches of the plaintiff, in not pursuing the proper steps to 
recover from the principal. 

The evidence offered by the plaintiff, shows the execution ane te it 
of the bond, the, assignment to -him,..the dissolution of the Plaintiff i in exe- 
injunction, and the loss and total dispersion of the property, Cullen, "as pre- 
out-of which the execution might have been‘satisfied,. ifthe — ng es debt 
injunction had not been granted. One of the slaves is shown Seined y the 
to have died, and it is contended by the defendant’s counsel, one eect 
that the loss ought not to fall on him. | The court of the first injunctie in the” 


ction bond 


instance, appears to have been satisfied, that if the injunction is liable i A dee 
Ss or an 





had not been granted, that slave, together with the: others, pats not ems. 
would have been sold for the benefit of the plaintiff;’and the Ser cp Pae 


loss of them being a direct consequence of the stay of :pro- Althatigh <i 
ceedings, the defendant is responsible. It appears to us pie 
satisfactorily, that the plaintiff has been frustrated in’ the ost ‘al 
recovery of his debt, by means of the wrongful: injunction, isin sa 
and that the defendant is liable in damages, for an’amount injonete eg 
not exceeding the penalty of the bond. But the court below’ is is for 

has, in our opinion erroneously, given a judgment, which, on’ whic _ 
computing interest at ten per-cent., makes the amount greater F cary interes 
than the penalty sum. Although the original judgment bore: ceed the penalty 
interest until paid, the claim of the plaintiff against the surety — 

is for damages not liquidated, and which consequently do not 

carry interest. The balance due on the 18th:of August, 

1830, is admitted to be one thousand and nine: dollars: 

Adding to this.the interest, which had accrued at the ‘time 

of the trial, and a reasonable allowance for expenses, incurred 

in defending the suit in injunction, will make about fourteen 

hundred dollars, which we think the yet entitled: to 

recover. : 
ae 
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Wererran Dist. 
Getober, 1834. 
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DUNLAP 
ve. 
Balter. ‘ 
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It is, therefore, ordered, adjudged and decreed, that the 
_—— of the District Court be reversed; and proceeding 
to give such a judgment as ought, in our opinion to have been 
reridered in the District Court, it is farther adjudged and 
decreed, that the plaintiff recover of the defendant, the sum 
of fourteen hundred dollars, with costs in the District Court, 


those of the appeal to be paid by the plaintiff and appellee, 


DUNLAP VS. BAILEY, EXECUTOR, k&c. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


Where an executor is appointed, and directed in the will, to sell the 
property of the testator, and deliver the residue of the proceeds to 
the heir, he is authorised to take possession and sell it, without the 
seizin of the estate being expressly given, 


The plaintiff, as attorney of the absent heirs of Jules Belot, 


deceased, applied to the judge of probates, for the parish 
of Rapides, for an injunction to restrain the defendant, as 
testamentary executor, from selling the property of said 


decedent, on the ground that he had no seizin of the property 


ofthe estate, given to him by the will. The petition alleges, 
that the executor hes taken illegal possession of the effects of 
said estate, and has sold part of it, without any order or 
authority of court, and has advertised the real estate and 
slayes for sale, also without authority. ‘The petitioner prays, 
that the executor be enjoined from proceeding any further, or 
from exercising any right of possession or disposal of said 
property, until he gives bond with security, for the faithful 
administration thereof. 

Qn ‘the first of November, 1832, Jules Belot made his 
olographic will, in which he declares, “ after the payment of 


my debts, which will be operated by the ‘sale of my house 





and lot, and all the goods and moveables that I may own at 
my death, I give unto my father for his life-time, my negro 
girl Vinia, who is to be free at his death ;” and any balance 
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arising from the sale of his'property, after paying his debts, Weerrex Drier. 


he bequeathes to the foundling hospital in Paris, &c. His 
father having died before him, the’'testator, on the’ 12th 
September, 1833, made the following codicil to his will: 

“ My father being dead, the dispositions in his favor’ are 
by this subsided, but it is my wish, that the balance’ of the 
clauses of the said will, remain the same as heretofore ; and 

. to insure it the better, I nominate Mr. Wm. Bailey for’ my 
testamentary executor, and beg of him to make his best 
exertions, to send to my daughter the whole of my property, 
or to send for her in France, and put her in some respectable 
house of this country, where she can get a good honest 
education, and for this last service, that I will receive of 
him, I give him ten per cent., on every net sum that will be 
collected out of my estate.” 

The will was admitted to probate, on the 8th July, 1834. 
The executor proceeded to take possession of the property, 


and dispose of it under the will. The plaintiff, as attorney 


for the absent heirs, was of opinion, the executor was not 
entitled to the seizin, by the terms of the will, applied for an 
injunction, which was refused by the probate judge. The 
plaintiff appealed from the order of refusal. 

The only documents and evidence, upon which the 


proceedings were had, was the petition and copy of the 


will. The probate judge granted the appeal. 


The case was explained by Mr. Dunlap, in propria persond, 
and by Mr. Dunbar, for the defendant. 


Martin J., delivered the opinion of the court. 


The plaintiff being attorney of the absent heirs of Belot, 
is appellant from the decision of the Court of Probates, refusing 
to enjoin the defendant from exercising any right, or act of 
possession, in relation to the property belonging to the estate 
of Belot, until he shall first give bond and security for his 
faithful administration. 

The injunction was prayed for on a suggestion, that the 
will does not give the seizin of the property of the estate to 


the executor ; and that the latter had, notwithstanding this 
47 





October, 1894. 


DUNLAP 
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BAILBY, 














870 CASES IN THE SUPREME COURT 


Wasrsan Dist. waht of authority, advertised the property for sale, and was . 

October, 1854. about to sell it, without first obtaining the order of the Court | 

pextar = Of, Probates, for that purpose. 

parser. It-is admitted on the part of the defendant, that the proper- 
ty was offered for sale, without any order of court, but that 
this was.an error which has since been cured. . 
» The testator directs, that the payment of his debts be 
effected by the sale of his house and lot, and of his goods. He 
bequeathes to his father a life estate in a slave, who is to be 
emancipated after his death. Whatever is left from the sale 
of his estate, after the payment of his debts, he gives to a 
hospital in Paris, in France, for the benefit of his daughter, 
whoni he left there. 

The father dying first, the testator by a codicil appointed 
the defendant his executor, and directed him to send his 
property to his daughter. 

Whine ree < It appears fom the will, that the testator made his daughter 
ecutor is ap- his universal legatee, and directed his executor to transmit 
Polted’’ in the the residue of his estate to her. This could not be effected in 
ps Ac te any other mode than by a sale of the property. It could not 
testator, and de- be made in kind as respects the house and lot, or the slave, 


liver the resid : ' 
of the rooeeds even if the latter be not entitled to her freedom. The execu- 
to the seit, be tor could not execute the will, without taking possession of 


= * 7 the property and selling it, when the heir was in France. 
out the seizin of The Court of Probates did not, therefore, err, in refusing 


the estate being me > 
expressly given. the injunction. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be affirmed, the appellant 


paying all costs. . 
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APPEAL FROM THE COURT OF THE ‘SEVENTH. JUDICIAL DISTRICT, THE -IUDGB’ 
| THERBOF PRESIDING, t . 


In the division of the parish of Oyachita, and establishment of the, parish 
of Carroll, in 1832, the law provides that the taxes for 1831,. in the part. 
embraced by the new parish of Caroll, shall be collected by the sheriff of. 
Ouachita, and by him paid over to the sheriff of Caroll: . Held, that the 
sheriff who came into office in Ouachita, after the taxes were collected, 
was not responsible for their payment; and for any sums he collected ag 
deputy of his prodecessor, he is not liable except to his principal, 


This suit is instituted by the plaintiff, as sheriff of the ‘parish 
of Carroll, demanding from the defendant a sum of money, 
which he alleges the latter collected as taxes due in the parish 
of Carroll, while acting as sheriff of the parish of Ouachita. 
The petition charges that by the 13th section of the ‘act of 
the 21st March, 1832, the amount of the parish tax of 1831, 
due by the inhabitants of the parish of Carroll, shall be ‘col- 
lected by the sheriff of the parish of Ouachita, and by him 
paid over to the sheriff of Carroll And further charges, that 
the defendant as sheriff has collected said taxes to the amount 
of three thousand dollars, which he has refused and failed to 
pay over to him ‘(the plaintiff), who was ‘duly qualified as 
sheriff of Carroll, and authorised by law to receive the same. 
He further alleges that by the wrongful detention of said sum, 
the inhabitants of the parish ‘of Carroll, and he as’ sheriff 
thereof, sustained damages to the amount of one’ thousand 
dollars. He prays judgment for said sum and damages ; 
and that the défendant answer interrogatories: 1. Have you 
not collected of the inhabitants of that part of the’ parish of 
Ouachita, included in the parish of Carroll, three'thousand 
dollars, parish tax for the year 1831 ?- 2. If you ‘have ‘not 
collected that amount, state precisely the sum you have col- 
lected’? 3. Have not said taxes been demanded of you?’ 
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Wzsrsey.Dist. The defendant pleaded a general denial. That the law of 


October, 1§34.. 
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the legislature, relied on by the plaintiff, is unconstitutional: 
that the money claimed by the plaintiff was appropriated by 
the parish of Ouachita, previous, to-said,act of the legislature, 
relied on, beingenacted. He further pleads the prescription of 
one year, against any damages which may be claimed of him. 

To the first interrogatory he answers, he does not know the 
exact amount of taxes he collected. That Jonathan Mor- 
gan, who was the sheriff of Ouachita, collected some of 
the taxes referred to, some were collected by this respondent 
as deputy sheriff, and some by another deputy of said 
Morgan, in all about two thousand one hundred dollars. 
2d. He has answered this jnterrogatory in his answer to the 
first. $d. To this he answers yes. 

It was admitted that the plaintiff was sheriff of Carroll, at 
the institution of this suit; that Jonathan Morgan was sheriff 
of Ouachita, and collector of the parish taxes for 1831, and 
continued as such until March, 1832. That on the 10th 
March, 1832, the defendant, whohad previously been the de- 
puty of Morgan, was commissioned sheriff of the parish of 
Ouachita, and gave bond and qualified on the 24th of that 
month, 

The evidence showed that the parish taxes for 1831, were 
collected and credited in ®e account of Jonathan Morgan, as 
sheriff, on the books of the parish treasurer of the parish of 
Ouachita, that they were collected in part by the defendant 
and paid over from time to time; that in the month of Sep- 
tember, 1832, the parish treasurer of Ouachita, made a settle- 
ment with the sheriff of Carroll, when the parish taxes of Car- 
roll, amounted to two thousand one hundred and seventy- 
four dollars and seventy-nine cents, subject to a credit of two 
hundred dollars, That the whole of said parish taxes for 
1831, were charged to J. Morgan, as sheriff of Ouachita, and 
collector. thereof, on the 15th November, 1831, and that all 
the payments of said taxes so charged, were credited to his 
account accordingly. | 

The act. of the legislature, establishing the parish: of 
Carroll, passed in March, 1832, section 13, provides, ‘that the 
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amount of parish tax.for 1831, due by the inhabitants of that Wzsrza» Dist. 
part of the parish of Carroll, shall be collected by the sheriff rteber, 1894: 


of Ouachita, and by him paid over to the sheriff of Carroll.” 

The district judge rendered judgment; in favor of the 
plaintiff, against the defendant, for ene thousand nine hun- 
dred and seventy-four dollars and seventy-nine cents, with 
intetent and costs. The defendant appealed. 


Winn, for the ¢ plaintify, cntuidered; as the defendant had 
received the taxes, due to the.parish of Carroll, for 1831, 
although not sheriff at the time they were all collected, or 
when the law passed, yet: having received them, as was shown 
by the evidence, he held them subject to this law, and was 
bound to account for them accordingly. 


Barry, for the defendant, contended that the taxes of 1831, 
were appropriated by the police jury of Ouachita, before the 
passage of the act of 1832, and before the parish of Carroll 
existed, or was taken from Ouachita. 

2. The operation of the law, under which these taxes are 

Claimed, would be retrospective, and the law unconstitutional. 

3. The taxes now demanded, were collected by the former 
sheriff, and if any one is liable to this action, it is him. The 
present defendant cannot be sued for this claim. 


Mason, for the plaintiff, in reply. 


1. The act of the legislature, under which this tide is 
made, is constitutional, because it is only directory to the 
sheriff, in paying over the taxes collected within the bounds 
of the new parish of Carroll. 

2. The present sheriff is properly sued, because he was in 
office, before this money was appropriated by the police j jury 
of Ouachita, and collected iene of it himself. 


Bullard, J., delivered the opinion of the court. 


The act of the Legislature, approved, March 14th, 1832, 
providing for the establishment of the new parish of Carroll, 


SS 
CLARY 
ve. 
CRAYSON. 
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Wésrerx Dist. composed-of a part of that of Ouachita, and a part of Con-. 
October, 1834-" cordia, provided among other things, that the amount of 
ciaR¥ —_— parish tax for 1831, due by the inhabitants of that part of the 


vs. 


cnarsox, parish of Quachita, forming the parishof Carroll, should:be 
collected bythe sheriff of Ouachita, and by him paid over to 
the sheriff of Carroll. In .pursuance of that statute, the 
present suit was instituted by the one sheriff against the other, 
alleging that the defendant as sheriff of the parish of Oua- 
chita, has collected the tax to the amount of three thousand 
dollars, and refuses to pay itover. The plaintiff prays judg- 
ment for that amount, and one thousand dollars damages. 
The defendant put in for exception, that he was not the 
sheriff, and had no authority to collect the taxes in question, 
but that Jonathan Morgan was the sheriff_at the time, and 
the only person responsible. This exception being overruled, 
the defendant pleaded on the merits, and judgment being 


In the division . : 
of the perish of rendered against him, he appealed. 


Ouachita, and The evidence shows, that Morgan was the sheriff of Oua- 
ge ag of Chita, at the time the tax of 1831 was collected, that a part 
Carroll, in 1832, of ; : 

ig ponte of it was collected by the present defendant, then acting as 
that thetaxes for deputy, and by other deputies, and that the amount was paid 
1831, in that part 2 . f 

embraced by the over by him to the parish treasurer, and credited to the account 
new ish of 


Carroll, shall be of Morgan, his principal, and that he entered on the discharge 


collected by the of his duties as Morgan’s successor, on the 24th of March, 
sheriff of Oua- ; 


chita,andbyhim 1832, after which period it does not appear, that any part of 


el Al the tax was collected. 


Held, that the [t appears to us clear, that the statute did not impose on 


od the present sheriff, the duty of collecting the tax, because he 
— oo was not sheriff at the time it was collected, and that for the 
ae a sums received by him as deputy, he was responsible only to 
their payment; his principal, In the capacity in which he is sued, he shows 
and for any sm: that the law imposed no duty upon him in relation to that tax, 
deputy of bis because he was not the official collector for the tax of 1831, 
is not liable ex- and having paid over to his principal the sums collected, as 
cial. a deputy, he is no longer accountable even to him. 
It has been urged, that Jonathan Morgan, being functus 
officio, is no longer liable to be sued as sheriff. To that it 


may be anewered, that if the statute in question, imposed a 
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duty upon him, which he neglected to perform, he rendered Wert = 

‘ himself personally liable. It is, however, certain, that he was * : 

out of office before the passage of the act. ~ ave 
We forbear to touch the question, whether according to the u‘xixxzrxvat. 

fair construction of the statute, or the general principles of 

law, the two parishes are bound to make an equitable 

partition of any funds existing in their common treasury at 

the time of their separation. That question does not paeted 

arise between the present parties. 








It.is, therefore, ordered, adjudged and ‘decreed, that. the 
judgment of the District Court be avoided and reversed, and 
judgment i is here rendered in favor of the defendant, with 
conte} in both courts. 


EVERETT vs. M‘KINNEY AND WIFE. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF CONCORDIA, 


The Court of Probates will not entertain jurisdiction of a suit against a 
curator of an estate to recover the property which it is alleged, has been 
irregalarly sold, and especially, when the purchasers are not made parties. 

The Probate Court, cannot inquire directly into the title to real estate, 
though there are cases in which it may be done ineidentally. 

{tis not enough to allege that a defendant is curator of an estate, to give 
jurisdiction to the Court of Probates, of the subject a not in itself 
of probate jurisdiction. 








The plaintiff alleges he is the lawful heir of one .¢ William 
Hyman, deceased, whose succession has betn opened in the 
parish of Concordia, and that it consists of a tract of land, 
slaves, stock of cattle, plantation implements, crops gathered, 
rights and credits, amounting to about twelve thousand 
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Wesrsny Dist. dollars, which property belonging to said estate, was sold by 
* October, 1854. the widow of said Hyman, without the authority and formali- 
xvenerr ties of law; thére being no counsel for absent heirs appointed 
utkinnerer at, to attend the taking of an inventory, and no account of any 
administration was rendered for several years, as required by 
law. He alleges that said proceedings are null and void ; and 
that the widow has since intermarried with one George G. 
M‘Kinney, to one or both of whom, letters of curatorship 
have been granted: He, therefore, prays, that they be cited, 
that an attorney for absent heirs be appointed, and that he 
may be recognized as heir of the said William Hyman, 
deceased ; that the sale of said estate, and all the proceedings 
had in this court, in relation to it, may be annulled, and that 

he be put in possession thereof. 

On the 10th December, 1832, the defendants filed their 
answer, denying, generally, the plaintiffs demand; and 
specially his heirship and right to sue, &c. 

On the 10th July, 1833, the defendant filed his peremptory 
exception to the petition; alleging he was not bound to 
answer to the merits, because the Probate Court had no 
jurisdiction of the case, and prayed that it be dismissed. 

The judge of probates, rendered judgment on this excep- 
tion, dismissing the cause ; first, because the title to immovea- 
bles is involved, of which the Probate Court hasno jurisdiction; 
second, the property is alleged to have been sold, and must be 
in the hands of third persons, whose rights cannot be decided 
on, without making them parties. The plaintiff appealed. 





R. Ogden and Winn, for the plaintiff, explained the case. 
They contended, that the Probate Ccurt had jurisdiction 
of the matters set up by the plaintiff in his petition, and was 
the proper tribunal in which she should present his claim, and 
he recognised as heir. 


Dunbar, for the defendant, replied, that the plaintiff’s 
action could not be maintained. The sales of the property 
claimed, cannot be annulled, without making the purchasers 
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parties to the suit, This not being done, the suit must be Wzsrznx Dir, 


dismissed. Ceseher, IAM 
2. Thisis not an action of revendication, and consequently _—zvenerr 
the property demanded, cannot be reclaimed. a. 


$. The curatrix is not called on to account for the property 
of her deceased husband’s succession, and no judgment can 
be rendered against her. In every point of view, therefore, 
in which it may be considered, this cause cannot be sustained. 


Bullard, J., delivered the opinion of the court. 


The only question presented in this case for our decision, 
is whether the petition sets forth any matters of probate 
jurisdiction. 

The petition begins by alleging that he is a lawful heir of 
one Hyman, whose succession is open in the parish, and 
unadministered. That one of the defendants claiming to be 
the widow of the deceased, took possession of the estate, con- 
sisting of land, slaves and moveables, that it was sold by her 
without an observance of the provisions and formalities of 
law, and that the proceedings which have been had in the 
court to which the petition is addressed, are null, because no 
attorney of absent heirs was appointed, and no account of 
any administration was made and returned for several years 
after the opening of said succession. He then prays that the 
widow, whois said to have intermarried with the other defend- 
ant, and to one or both of whom, letters of curatorship have 
been granted, may be cited, &c., that he may be recognised to 
be a lawful heir of the deceased, that the sale of the said estate 


and all the proceedings had in this court, may be annulled, The Court of 


avoided and reversed, and the petitioner thereupon put in pos- Probates will not - 


session of said estate, or such portion thereof, as may be diction of 2 aie 


adjudged to him, and for general relief. against a curator 
: ‘ ss Fg rae ; . of an estate to re- 
It is evident, the plaintiff’s principal object is to recover the coverthe proper- 

; . 3 ty which it is al- 
property of an estate irregularly sold, and it is clear the Court teged has been 
of Probates cannot inquire directly into the title to real estate, ad co say 


though there are cases in which it may be done incidentally, when the pur- 
chasers are not 


for certain purposes. It is alleged, that the property has been made parties. 
48 
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Wesrsex Dist. Sold, but to whom is not shown, nor is the supposed purchaser 
October, 1854. made a party. It is true, the plaintiff states that letters of 
svenerr curatorship have been granted to one or both of the defend- 
x‘xinnererat, 2Dts, but he does not ask that the letters of curatorship may 
The Probate be vacated, nor for an account of administration. It is not 
ne “ho enough to allege that a defendant is curator to give juris- 


into the title to diction to the Court of Probutes of the subject matter not in 


though there are itself of probate jurisdiction. The same remark may be 
- potleg Mig: made in relation to the allegation that the plaintiff is an heir, 
incidentally. __ and the prayer that he may be recognised as such. The 
nough to allege question of heirship may be inquired into, in any court of 
agp cays original jurisdiction, as a fact, on which the rights of the 
Saisdietion to Parties may depend. As an abstract question, it is no more 
the Courtof Pro- of the exclusive competence of the Probate Court, than of 
bates of the sub- ae 
ject matter not any other. An heir, in order to sue for the property of an 
Semhatemiton estate, which he claims in that character, is not obliged, first, 
to resort to a Court of Probates, to establish the fact of his 
heirship. 

It has been attempted to show, that this is in fact, an action 
to annul judgments, orders and proceedings in the Probate 
Court, and consequently, that no other court could take 
cognizance of it. But the orders, judgments and proceedings, 
are not specified ; on the contrary, it is alteged, that the estate 
is unadministered, and no authority to administer is asked. 
It is essential to an action in nullity of a judgment, that it 
should be brought against a person who was a party to the 
judgment. This is not alleged in this case. It is vaguely 
stated, that all the proceedings and orders are null, without 
showing that the defendants were parties, much less, that 
the plaintiff was. In this respect, this action has not the 
semblance of an action to annul a judgment. We infer from 
the whole tenor of the petition, taken together, that the alle- 
gation of nullity in the proceedings, was merely incidental to 
the principal demand, to wit: the recovery of property ille- 
gally alienated, belonging to the succession of Hyman, and 
that there is no question of probate jurisdiction stated, which 


the defendants had any interest in contesting. We are, 
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therefore of opinion, that the court, did not err, in sustaining Wzsrzan Dist. 
the exception. Cetober, 18%. 
ee F 
FLINT 
v8. 


It is, therefore, ordered, adjudged and decreed, that the oxy sean 
judgment of the Court of Probates befaffirmed, with costs. 


FLINT, SYNDIC, &e. 0S. CUNY ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. . 


Where two judgments are rendered in the same case, and the last is 
appealed from, and decided to be a nullity, the right of appeal on 
the first judgment is suspended, until the decision takes place, and an 
appeal may be taken within a year from that period, although more 
than a year has elapsed, since signing the judgment appealed from. 


This is an action instituted by the syndic, appointed by the 
creditors of the late Samuel C. Cuny, to rescind two sales of 
certain negroes and other property, first conveyed by S. C. 
Cuny, in his life-time, by notarial act, dated 24th May, 
1824, to Stephen E. Cuny, and by the latter to R. R. Cuny, 
by act dated 17th May, 1826. The consideration expressed 
in both sales, was eight thousand one hundred dollars, 
See the case reported in 6 La, Reports, 67. 

In his answer, Dr. R. R. Cuny, the last purchaser, avers 
the sale to him was for a bond fide consideration, that he 
would pay off a judgment of N. Cox, against his deceased 
brother, S. C. Cuny; that in pursuance of said agreement, 
he has paid N. Cox seven hundred and fifty-four dollars and 
seventy-six cents, and obligated himself to pay the balance 
of one thousand two hundred and three dollars and forty- 
seven cents, with interest and costs. He further states, “he 
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Wesrrnx Dist. has never actually received into his possession, but a part of 
October, 1834. the property enumerated in said sale ; and avers he is willing 


FLINT 
ve. 
CUNY ETAL 


on his part, to re-convey all the property that is in his possession, 
by virtue of the said sale to him, to the petitioner, as syndic 
of the succession of Samuel C. Cuny, as soon as the said 
syndic shall pay him the sum of seven hundred and fifty-four 
dollars andseventy-six cents, with interest, &c., which he paid 
to N. Cox, and pay the further sum of one thousand two 


-hundred and three dollars and forty-seven cents, with interest 


and costs as stated, for which he has become bound to said 
Cox, as a part of the consideration of said conveyance to him, 
by S. E. Cuny.” 

In an amended answer subsequently put in, Dr. Cuny 
pleads the prescription of one year against the action, as 
tending to rescind the sales; and avers, no injury was 
sustained by the creditors of S. C. Cuny, who are repre- 
sented by the plaintiff, because they were not such at the 
time of the sale to him, and that they became creditors (if 
at all) since. 

There were two appeals in this case. The first was tried, 
and sent back from the last judgment rendered. The second 
appeal was taken the 29th of October, 1833, from the first 
judgment rendered in the District Court, which was signed 
the 11th November, 1831. The Supreme Court decided, 
that the last judgment rendered by the district judge, was 
a nullity, and that the execution of the first judgment being 
suspended, until a decision was had on the last, the appel- 
lant’s right of appeal was reserved accordingly. On the 
return of the case to the District Court, the present appeal 
was taken, although more than a year had elapsed, since the 
signing of the judgment appealed from. 


Flint, for the plaintiff, insisted that this case must be 
dismissed, as the appeal was not taken, within a year from 
the date of the judgment appealed from. 

2. The sales from S. C. toS. E. Cuny, and from the latter 
to Dr. Cuny, are simulated and void as to creditors, and must 
be set aside. 
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3. The syndic represents the creditors collectively, and is Wesrzaw Dist. 
not restricted in his action, to set aside’said sales, to a year der, 1834. 
from their passage, but only within a year from the date of wr 
his appointment. om. me 


Dunbar and Winn, for the defendants. 


1. The delay in appealing, in this case, was occasioned by 
the act of the appellee, who notified the defendants to comply 
with the last judgment, instead of the first, there being two in 
the same case. 

2. The Supreme Court, in deciding that the first judgment 
was the right one to appeal from, has reserved the right of 
appeal, and the limitation to appeal within a year, runs only 
from the date of the decision of the appellate court. See 6 
La. Reports, 67. 

3. The sales were made for a good consideration, to 
indemnify Dr. Cuny against a claim he became responsible 
for, on account of S. C. Cuny, to N. Cox. Even creditors 
cannot set them aside, as more than a year elapsed before 
suit. 


Martin J., delivered the opinion of the court. - 


The facts of this case are correctly stated in the report of 
the decision of this court, when it was before us at the last 
term in October, 1833. See 6, La. Reports, 67. The judg- ‘apna wre 
ment then appealed from, was reversed on the ground, that "endered in 
same case, a 


the District Court having already given a final judgment in the last is ap- 
the case, erred in re-considering that judgment, and rendering Setaed ean bea 


a second. The defendants are now appellants from the first fae 
judgment, and the appellees have prayed the dismissal of the poe as pooh is 


appeal, on the ground that it was taken after the expiration _" gg Bo 


of more than a year after the rendition of the judgment enmenelies 
appealed from. This objection, it is contended, is fatal, as — crithin 
the appellant was of full age, and a resident of the state. period although 
This court is of opinion, the appeal was well taken, and in. Ssomageanits 


time. It appears by the proceedings of the District Court, digning thojate- 
after rendering and signing the judgment now appealed from, — 
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Westzry Dist. its execution was suspended, until the second judgment was 


October, 1834. 


FLINT 


set aside in the first appeal, as in case of an action of nullity. 
On the merits, it appears the verdict of the jury is, that the 


cuxrzrar, sale of the defendants be cancelled, rescinded and set aside, 


and that R. R. Cuny, be re-imbursed, the sum of one thou- 
sand nine hundred and fifty-eight dollars, by him paid to N, 
Cox, and the costs of the suit, of said Cox, against him. The 
jury also find the slave Antoine, to be the property of the de- 
fendent, R. R. Cuny. On this verdict the court rendered 
judgment, cancelling and rescinding the sales, and that R. 
R. Cuny, recover from the plaintiff, as syndic for the creditors, 
the sum found by the jury to be due on account of the judg- 
ment debt of N. Cox. The latter part of this judgment is 
complained of. It is urged that the evident intention of the 
jury was, that R. R. Cuny, has the same right to the sum 
found, that the plaintiff has to the property, the sale of which 
is cancelled, and that he is not to receive the sum from the 
syndic as an ordinary creditor. 

This court is of opinion that the objection ought to be sus- 
tained. 

It is, therefore, ordered, adjudged and decreed, that the 
judgement of the District Court be annulled, avoided and 
reversed; and it is further ordered, adjudged and decreed, that 
the sale from 8. C. Cuny to S. E. Cuny, and that from the 
latter to R. R. Cuny, complained of by the plaintiff, be can- 
celled and set aside, and that the plaintiff, recover from R. R. 
Cuny, all the property mentioned in the deed from S. E. Cuny 
to him, dated May 17th, 1826, filed in this cause, and 
marked D, together with all the increase of the slaves men- 
tioned therein, on the plaintiffs paying to him the sum of 
nineteen hundred and fifty eight dollars, and the costs of the 
suits of N. Cox, against the said R. R. Cuny, in four months 
from the date of this judgment, and not otherwise ; and that 
the said R. R. Cuny, retain the negro Antoine as his property, 
and that he be quieted in his possession, and title to said slave ; 
and it is further ordered, adjudged and decreed, that the plain- 
tiff shall not have execution on this judgment, nor otherwise 
disturb the defendant, R. R. Cuny, in the possession of the 
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property, the sale whereof, is herein conditionally cancelled, Wzsrza~ Dir. 
and rescinded, nor any part thereof, until he shall have paid O#éer, 1834, 


to him the sums herein before stated; the costs of this present 
suit on the appeal, to be paid by the plaintiff and appellee, and 
the costs in the District Court by the defendants. 


HALL US. MULHOLLAN, EXECUTOR, &c. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


A bill of sale, executed in Kentucky, and valid under the laws of that state, 
which expresses the sale to be made, for a valuable consideration, without 
fixing any price, of certain slaves in Louisiana, will be tested by the laws 
of the place, where the contract was entered into; and being valid there, 
is good here, as between the parties, although not made in conformity to 
the laws of this state. 

A contract, valid by the law of the place where it is made, as a general 
principle, is valid every where. 

A chirographory creditor of a deceased vendor, whose estate he administers, 
as testamentary executor, has no right to withhold property or slaves 
found in the succession, from the vendee by a valid title, but which have 
not been delivered, without some right or lien, acquired in virtue of 
judicial process. 

The executor derives his power from the will; is primarily the representative 
of the deceased, and not of the creditors of the succession, when it is not 
shown to be insolvent, and he is required to account to the heirs, and not 
to the creditors, 


This is an action of revendication. The plaintiff sues to 
recover two slaves (Adam and Peter,) and two horses, which 
he alleges to belong to him, but now in the hands of the 
defendant, as executor of his deceased father, John Hall, 
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Wesrzex Dist. and which the latter withholds from him, and is about to sell 
_ October, 1834 them, under an order of the Court of Probates. He further 


HALL 
vs. 
MULHOLLAN, 


alleges, that. he purchased the two slaves from his now 
deceased father, in Kentucky, for a valuable consideration, 
as will appear from a bill of sale, from his father to him, 
dated the 16th September, 1829, which he annexes to his 
petition. He states, that these slaves were included with 
five others, in the same bill of sale, but were in the state 
of Louisiana, at the time of the sale, and have remained 
here, as his father died soon after his return from Kentucky ; 
that the defendant, as executor of his father’s succession, 
claims said slaves as a part of it, which, with two horses, also 
belonging to him, the executor has placed in the inventory, 
and applied to the probate judge, to have sold. He prays for 
an injunction, to restrain the sale thereof, and that the execu- 
tor be condemned to deliver to him, the two slaves and horses 
aforesaid. 

The defendant pleaded a general denial ; and that the bill 
of sale, under which the plaintiff claims the negroes in ques- 
tion, is not a valid instrument, to transfer the property in said 
slaves, by the laws of Louisiana; that there was no price 
paid, or consideration or sum specified, in said bill of sale, 
to be paid for said slaves, and no delivery took place ; and 
that said instrument is equally defective, whether intend- 
ed as a pledge for money paid or advanced, or as a sale, there 
being no delivery of the property. He further states, that the 
succession of Hall owes a large amount of debts, to creditors 
residing in Louisiana, without having sufficient property to 
pay the same, and it would be contrary to equity and law, to 
permit the plaintiff, who is one of the heirs of John Hall, 
deceased, to take any portion of the property of the succession 
from the state, &c.: 

The bill of sale produced in evidence, declares that John 
Hall, “for a valuable consideration, aliened, granted, bar- 
gained and sold, &c., unto Alfred J. Hall, of Scott county, 
in the state of Kentucky, the following negroes: Peter, Adam, 
&c., slaves for life, being the same negroes, mortgaged by me 
to M. Goddard, &c., to have and to hold said negroes, to him 
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eave oid mortage,” Gee ea 
‘Tenis F Rtn, ma mey’ at 

Kentucky, in: answer ‘to interros 


in the presence’ of the sie and signe 
in unequivocal words, said it was a 
of the negroes named in‘it, with the profess 
parties, of passing the titles to them. “He 
by the laws of Kentucky, said bill of sale is 
and no other form is necessary there, to 

of slaves ; that the consideration: speci 


a legal one; and that by the laws of } 
affection from patent to child, is a’ good’ ¢ 
sustain a contract, &c., between the parties: L | nt 
creditors,” &c. ; but that i in this instrument, the terms “ valua- 
ble consideration,” were used to show, that it ‘was. ‘not par 
ted from love and affection, but that he ‘saw the pla ntiff pay 
én the mortgage to Goddard, five hundred dollars, part of a 
debt due by John Hall, deceased, which both of | em stated, 
was @ part of the consideration, : raping tb tg 
father for said negroes. Witness’ mnderetood uuu ‘it 


£ 
be ate: ef4 Ytini 


was a purchase, and not a gift.: ” ; 
In November, 1829, sien iainsiedeslien ecutir 

sale of snid negtnen, John: Hall returned’ to his plan 
Louisiana, ‘and died. In his will, he’ ‘bequeathes en two 
slaves, Adam and Peter, the former to’another son,’ John 2% 
Hall, and Peter and his wife, to a free woman of color and ee 
her daughter. These two slaves were in: Louisiana, at the” : 
time they were: sold to the plaintiff, in’ Kentucky. - The 
plaintiff made an attempt win ot al Kosky : 
slaves, found in the succession of Hall, to Kentucky : 
ve sed dre ye Seat net a 
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WasrsayDisr. The plaintiff had judgment for the two slaves; frum which 
October, 18% the executor, after an unsuccessful attempt to dbtain a new 


MULBOLLAN, 


~~ trial, appealed. 


Dunbar and Winn, for the plaintiff, contended, that the sale 
of John Hall to the plaintiff, was good, even if it had been 
made as a donation, being from father to son, and when the 
donor is not insolvent. 

2. The bill of sale is genuine, and passes title in the slaves 
to the plaintiff, without delivery. © 

3. The sale is good, according to the laws of Louisiana ; ; 


for being valid under the laws of Kentucky, where the © 


contract was made, it is valid every where. 

4. It is not necessary, that the term valuable consideration, 
should be expressed by a fixed sum of dollars and cents, to 
make a contract valid in Kentucky, where this sale was 
passed. It is sufficient, if it be for a good consideration, 
as the love and affection of a parent, &c. This consideration 
may be shown by testimonial proof. 


Boyce, for the defendant, contended, that the executor 
found the property now claimed by the plaintiff, in the 
succession of the ancestor of the plaintiff, and was bound 
to administer it as such. 

2. The plaintiff has no legal right or title to this property ; 
for although the contract of sale under which he claims, 
might be valid in Kentucky, as a sale between the parties, 
according -to the laws of that state, yet so far as it purports, 
to change the ownership of immoveable property, situated in 
Louisiana, it should have no effect quoad this property, because 
it would not be good if made here. 

3. The general principle is admitted, as contended for, 
that “a contract, valid by the laws of the place where it is 
made, is valid every where.” But the exception is also well 
founded, that contracts relating to immoveable property, 
within the jurisdictional limits of this state, no principle 
of comity or law, requires us to regard or enforce the law 





e 
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of another state, when it is entirely different in its provisions, W. 
from our own. ” 

4. Where personal or moveable property alone is con- 
cerned, the rule. (it is admitted,) would be otherwise, both 
according to the common law, and our own system of juris- 
prudence. A contract for such objects, would. be binding 
_ every where, if not contrary to good morals or positive law, 
This rule is well settled in England. See case of. Potter vs. 
Brown, 3: East's Reports, 31. 

5. According to Huberus, “a deceased person, with a 
family, whose property was in different provinces, the real 
property would descend according to the place where it was 
situated. But with respect to personal property, it would go 
according to the law of the place where the intestate lived, 
and of which he was an inhabitant.” This court has recog- 
nised the same principle in the case of Saul vs. his creditors, 
5 Martin, N.S. 590. 

6. The rule then, is established in Saul’s case, that where 
the personal statute of domicil, is in opposition to the real 
statute, where the property is situated, the real statute will 
prevail. 

7. In this case, though the domicil of John Hall might be 
regarded as in Kentucky, for the purpose of this contract, and 
that it is to be governed by the laws of that state, as respects 
its validity, but it cannot operate on property in this: state, 
peculiarly regulated by our laws. 

8. To give effect to this contract, as proved by the 
testimony of the attorney at law, in Kentucky, would be 
giving effect to a sale of slaves in this state, by aie 
agreement, which is prohibited by our laws. 


Bullard, J., delivered the opinion of the court. 

The plaintiff sets up title to two slaves, under a conveyance ™ 
from his father, the testator of the defendant, and procured 
from the District Court, an injunction, inhibiting the defend- 
ant as executor, from proceeding to sell them as belonging to 
the estate. The answer admits the execution of the bill of 





a 
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Wesreer Dist. sale, which is exhibited as evidence of title, on the part of the 
October, 1854. plaintiff, but denies that it is a sale, in as much as no price is 
mut _—_ stipulated, and no delivery ever took place. The defendant 
woruoitax, farther pleads, that the estate of Hall, is largely indebted in - 
the State of Louisiana, and among others, to himself, who is 
the testamentary executor, and that there is not property 
enough in the state, to pay the debts due here, and the plain-: 

tiff as one of the heirs, cannot legally take out of the state, 

any part of the property belonging to the estate, while he has 

in his hands in Kentucky, a portion of it, greater in amount 

than any debt which the deceased owed him. 

A bill of sale ‘The instrument, purporting to be a sale of the slaves in 
count ant cold question, was executed in Kentucky, while the slaves were 
Gieuinarctan in this state and remained until his death, in the possession of 
> apenry the the testator. The first question which the case presents is, 
fale to be made whether that instrument is evidence of a contract of sale. It 
consideration, jg contended, that it is not because no price is fixed, and 
without fixing : : ‘ 
any priee, ofeer- determined by the parties, on the authority of the case of. 
Louisins’ wilt Conway vs. Bourdier et al. 6 La. Reports, 346. Tested by 
st + be: Ar our law, we should perhaps be compelled to say, that there is 


where the con- wanting an essential ingredient to constitute a sale, and that 
tract wasentered . : . 
into; and being it could not avail as a donation, because not passed before a 


pe Pte er notary. But its essential character, as between the contract- 
tween the par ing parties, is to be ascertained by reference to the laws of the 
ties,‘although not ‘ ; 
made in confor- place where the contract was entered into; a contract valid 
a a the law of the place where it is made, is valid every where. 
This is the general principle often recognised by this court 
and sanctioned by the highest authorities. 2 Kent’s Com., 
sch contract 264.. The effect which is to be given to contracts made 
id by the law o! j i iti j isti i 
+ ip A nnagee h abroad in relation to our own citizens, is a distinct question. 
it is made, as a It is shown by evidence in the record, that according to the 


in. ga one laws of Kentucky, this instrument would be a valid bill of 
ee sale between the parties, and the expression “for a valuable 
consideration,” a sufficient enunciation of the price. We are, 
therefore, of opinion, that, as between the parties, it vested 

the title in the plaintiff. 
It is equally well settled, that the sale of slaves cannot have 


effect as relates to creditors before delivery. In this case no 
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delivery is pretended, and the only remaining question is, WzsrsaxDusr, 
whether the defendant, either in his own right as.creditor, or Oeteder, 1854 
in his character,of executor, has a right to retain the slaves in waLL 
question, and sell them to pay the debts of the estate. The bees 
defendant has shown that he is a creditor of the deceased. It A chirograph- 
is clear that the property would be liable to attachment or pr lbse yc + 
seizure, at the suit of creditors before delivery, but it does not bt we —— -- 
appear to us to follow, that a creditor would be authorised to testamentary ex- 
retain possession without some right or lien acquired in virtue tight t aan 


of judicial process. : amg SPB 
As testamentary executor, the defendant derives his autho- the succession, 

5 : : i . ‘ from the vendee 
rity from the will, and is primarily the representative of the py a valid title, 
testator. He does not, like a syndic, derive his power from Dut, which bave 


the creditors of the testator, nor is it to them, that he renders ed, without some 
his account. He gives no security, and it is to the heirs he a 
is accountable for his administration. They can, at any °% Judicial pro- 
time, deprive him even of the seizin given by the will, on , The executor 
offering him a sum sufficient to pay the legacies. Louisiana er from the will, 


Code, 1664. 


ies ae : ene 
The plaintiff is, himself, one of the heirs, and the defend- ‘he deccased,and 


ant is sued as executor. He alleges that the estate, so far as tors of the sue- 
cession when it 


the property is situated in Louisiana, is insolvent, and that he js not shown to 

has a right to retain the slaves in dispute, for the benefit of pe inwlrert and 

the creditors: We are not prepared to say, that if it were account to the 
er ° heirs and not to 

shown the estate is insolvent, the executor might not be con- the creditors. 

sidered, as so far representing the mass of the creditors, as to 

authorise him to resist the claim of the plaintiff. But he has 

not shown the insolvency of the estate. A tableau of distri- 

bution is exhibited, which has not yet been homologated, and 

the record does not show the amount of property. We are 

not to presume insolvency in a case of this kind, and until 

that is shown, although it may not yet be two late for any 

creditor to arrest the property in the hands of the executor, he 

is, in our opinion, without authority, either under the will, or 

in his own right to defeat the conveyance to the plaintiff, and 

to refuse delivery. Until he shows some legal claim, he must 

be tegarded as merely representing the testator, and his 


contracts are binding on his heirs and legal representatives. 
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WaersxxDisr. It is, therefore, ordered, adjudged and decreed, that the 
October, 1834. judgment of the District Court be affirmed, with costs, 


STOKER 
ve. 
LEAVEN WORTH 
ET AL, 


STOKER vs. LEAVENWORTH ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Entering a formal appearance of a defendant in a civil suit, is unknown to 
the practice in Louisiana. 

Filing a plea, exception or answer, is the only entry of appearance required. 
And in an application for the removal of a cause to the United States | 
Court, filing the petition for such removal, is evidence of the defendant’s ( 
appearance. 

Where a defendant alleges the plaintiff is a citizen of a certain parish, as 
appears by his petition, which states he is a resident : Held to be sufficient 
allegation of citizenship. 

Where a person swears, “to the best of his knowledge and belief,” itis suffi- 
cient, and the addition of this qualification, does not detract from the 
strength of the oath. 

When a proper case is made for the removal of a cause to the United States 
Court, by the defendant, no judgment by default is permitted, but the 
court is bound to order the removal instanter. 

Exceptions or counter affidavits, are not allowed against a proper application i 
of a defendant, for the removal of the suit against him to the United ’ 
States Court. 

No affidavit to disprove the allegation for the removal of a cause to the 
United States Court, will be admitted. 

Officers of the army of the United States, stationed on duty in this state, 
do not cease to be citizens of the state in which they resided, and exercised 
the rights of citizenship, when called into service. ) 

This is an action in which the plaintiff seeks to make the 
defendants liable for the value of a slave, which he charges 
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sum of fifteen hundred dollars. 





was killed by their orders, belonging to him, and worth the Wsersax Disr. 


October, 1834. 





He alleges that his slave, named Martin, was killed in the" “ sroxsa 


parish of Natchitoches, by three soldiers of the United States 
army, acting as a patrol, and belonging to Cantonment Jessup 
in said parish, acting nnder the orders of Gen. Henry Leav- 
enworth and Captain Andrew Lewis, superior officers, com- 
manding at said post. He charges that the slave was worth 
fifteen hundred dollars, and that he has sustained five hundred 
dollars in damages, for all of which, he prays judgment 
against the defendants in solido. 

Gen. Leavenworth, on being cited, presented his petition, 
stating that he was a citizen of the state of New-York, and 
was impleaded in a suit with his co-defendant by the plaintiff, 
who is a citizen of Louisiana, in which the sum of fifteen 
hundred dollars is claimed; he, therefore, tenders security in 
the sum of three thousand dollars, and prays that this suit be 
removed to the District Court of the United States, sitting for 
the Western District of Louisiana, in Opelousas. An affidavit 
of the facts set forth, accompanied the petition. 

Captain Lewis stated, that he was a citizen of the state of 
Massachusetts, and made a similar application with his co- 
defendant, to have this cause removed into the United States 
Court. In his affidavit, he swears that the facts set forth by 
him, « according to the best of his knowledge and belief, Gre just 
and true,” ge. 

After these applications were made, the plaintiff moved for 
judgment: by default, which was disallowed by the court, on 
the ground that a judgment by default, cannot be claimed 
after the defendants had filed their petitions for removal of 
the cause; the plaintiff took his bill of exceptions to the 
refusal. 

The plaintiff’s counsel excepted to the filing of the peti- 
tions of removal of this case to the United States Court, 
before the defendants made an entry or appearance in court, 
in conformity with the 12th section of the act of congress 
of 1789, which were overruled on the ground, that no issue 
was required to be made up before removal, and the practice 


BT aL. 
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issue joined: a bill of exceptions was taken to the opinion of 
the court, overruling the exception. The opinion of the 
court, was also excepted to by the plaintiff’s counsel, overrul- 
ing his application to file counter affidavits, to disprove the 
facts alleged by the defendants, in their several applications. 

The judge made the order of removal of the cause, as 
applied for. ‘The plaintiff appealed. 


Winn for the plaintiff, assigned the following points as 
errors, on the face of the record. 

1. The district judge erred, in allowing the defendants to 
file their petitions of removal of the case, to the United States 
Court, before entering appearance in court, according to the 
act of congress of 1789. 

2. The order of removal is erroneous, because the defend- 
ants did not make a legal showing, that the plaintiff was a 
citizen of Louisiana, and that they (defendants) were not 
citizens of Louisiana ; and because one of the defendants in 
his affidavits, only swears to the best of his knowledge and belief, 
which is insufficient in law.. 

- $. The decision of the District Court was erroneous in 
refusing a judgment by default, to the plaintiff. 

4. The court erred in refusing to allow the plaintiff to 
show by counter affidavits, that the defendants were both 
citizens of Louisiana. 

- The defendants, by their own showing, are citizens of 
Louisiana, and are actually residing therein. 


Boyce, conira. 


Martin, J., delivered the opinion of the court. 
- The defendants in this case made several applications, filed 
several affidavits and surety bonds, and obtained several and 
separate orders for the removal of the present suit, to the 
District Court of the United States. The plaintiff took a 
separate appeal in each, and has filed a separate assignment 
of errors as follows : 
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1. The court erred in permitting the petition for a removal Wssrsax Dist. 
of the cause to be filed before, and without an appearance Octeber, 1854. 
being entered. , STOKER 

2. The géurt erred in ordering the removal, as it was not ps,varwonrs 
legally shown, that the plaintiff is a citizen of Louisiana ; —— 
and that both the defendants are not ; and that each defend- 
ant did not allege his co-defendant was not a citizen of said 
state. That the affidavit of one of the defendants, is not 
absolute, but qualified, being according to the best of his know- 
ledge and belief. 

3. That the court erred in refusing leave to take judgment 
by default. 

4. And finally in refusing leave to file exceptions and coun- 
ter affidavits, and thereby show, that the defendants were 
citizens of Louisiana. 

5. Thatoneof the defendants, by admitting he wasstationed 
in command of a military post, within the state of Louisiana, |. 

: ; “ “3 ntering a for- 
was from his own showing, a citizen of Louisiana. — mal Fo oan 

I. The entry of a formal appearance of a defendant, is pf gma = 
unkown to the practice in Louisiana. The filing a je o> 
or answer, or taking any notice in court, is the only evidence siana. i 
of such appearance which the record presents, or the law Filing a plea, 

x ‘ : +4: exception or ans- 
requires. In the present case, the filing of the petition for wep, is the only 
removal of the cause, was evidence of the defendants a of i 


appearance. and in an appli 

II. Both petitions for the removal, were filed simultaneously. pet 
The petitioners allege, that the plaintiff is a citizen of Louisi- Court Bling the 
ana, and a resident of the parish of Natchitoches, as is alleged _— a4 _ 
in his petition. It is contended, that this is not a positive and dence of the de- 
absolute, but a qualified allegation, and that the citizenship Senge: 
is presented, merely as a consequence of the alleged residence; Where 9 de- 


that although the residence of a citizen of another state, eget 3 


tiff 
renders him a citizen of the state in which he resides, the citizen ‘foc 
residence of an alien has not the same effect. prs 4 


This court is of opinion, that the words, as appears by the fo"; Which states 
petition, may well be taken as a reference to what actually ‘pe to be sufli- 
appears in that document, that is to say, the residence in the pre asen -c 

50 
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Wesreay Dist. parish, and not to what does not appear therein, viz: the 
October, 1854. citizenship. : 

STOKER The applications, though several, being simultaneous, and 
ueaverworra having the same object in view, may be considered as the joint 
sTal. application of both defendants, who may have been induced 

to make them in this way, because neither could aver and 

swear to the citizenship of the other, or they may have found 

it convenient to give security for both. Each swears to his 

own citizenship, and each may use the affidavit of his co- 

defendant, to satisfy the court of the citizenship of the other- 

A proper case being presented, the court might have made a 


Where a per- single order of removal, and the case is not altered by two 
son swears ‘* to . 
the best of his Separate orders having been made. 
knowledge and Many have doubted, and this court has expressed its opin- 


beef,” it is suf- 
fcient, and the ion, that it shared in the doubt, whether the addition in the 
qualificationdoes affidavit, that the affiant swears to the best of his knowledge and 
not ye belief, is not such a qualification of the oath, as may enable 
the oath. the party to avoid a conviction of perjury. 
pany isteade «After the most mature consideration, our minds have come 
np: Se sememn to the conclusion, that as the party swears to the best of his 
U. S. Court by knowledge, he could not shelter himself under an allegation, 
jotpasas oy te. that he swore according to his belief only. The oath, in fact, 
a « attbecnue 18 ot according to the best of his knowledge or belief. We, 
*ted, but the court 2 o,s a 
is bound toorder thérefore, conclude, that the addition of this formula, detracts 


bo agg ye nothing from the strength of the oath. 


Exceptions or IJ]. When the defendant has made out a proper case for a 
counter affidavits 


are not allowed removal, the State Court is bound to abstain from the further 


sereation prop’: cognizance of the cause, and to order the removal of it instan- 
defendantfor the fer, It cannot, therefore, allow judgment to be taken by 
removal of the 

suit ona him default. 

ae SCout IV. Neither can the State Court act on, or receive excep- 
disprove the al- tions or counter affidavits, in cases of this kind. 


pr me for the Y. No attempt to disprove the allegations of the defendants, 
cause tothe U.®- made in their affidavits, can be allowed. — Applications for the 
mitted. removal of a cause, are to be disposed of in a summary way. 
VI. The defendants have indeed shown, that, as officers of 

the army, in the service of the United States, they had been for 


a long time, in the performance of garrison duty, in one of 
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the fortifications.-within the state of Louisiana. But this, in Wesrruw Dist. 
our opinion, does not deprive them of any right they may ‘ October, 1854. 
claim, as citizens of the state in which they resided,.and caw era 
exercised the rights of citizenship, when called out of it and vanes 
ordered into the service of the United States. They cannot Officers of the 
be deprived of such rights, without their consent, A volun- ty states. ste. 
tary residence in another state; than that in which one was a tioned on duty 
citizen, is evidence of an intention to abandon with the resi- not cease to be 
dence, the rights that result from it, when the removal is made — <= 
in pursuit of the affairs or pleasure of the person concerned, ‘ey resided and 
but not when a citizen leaves his state, to serve the United < aged cheyenne 
States, out of the limits of his own state for a time. ve aw 


It is, therefore, ordered, 6 aie and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CHEW ET AL. vs. FLINT, CURATOR, &e. ~ 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


The person making opposition to an application for a curatorship of a 
vacant succession, must state in writing, the reasons why he claims the 
curatorship, in preference of him demanding it, and that he has a better 
right than the party claiming to be arated otherwise his opposition 
will be rejected, with costs. 

A special agent or attorney in fact, of one or more creditors, cannot claim 
the curatorship of a vacant succession, over other creditors or strangers. 

A transferee of claims against a succession, for collection, is but a manda- 
tory, and if the transfer is simulated, that is, a mandate in disguise for 
the purpose of obtaining a curatorship, it cannot operate to the prejudice 
of bond fide creditors. 

The law requires applications for curatorships of vacant successions, to be 
published in the gazette, as well as a notice at the door of the court 
house, and it is made the duty of the judge, to make these publications, 


ones ee 
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Weersry Distr Publication of applications for curatorships, is to operate as.a constructive 


A tel A ten 


notice, to all persons having a right to make opposition, and as in - cases 
of constructive notice, it must be strictly preved. 


An entry on the minutes of the Probate Court, stating the fact, that a 
publication of an application for a curatorship was made, is not evidence 
of the fact, as relates to persons to be affected by such notice. 


The party, claiming the benefit of a publication of an application for a 
curatorship, is bound to show it was duly made. 


- This case is founded on two oppositions to the application 
of the defendant, to be appointed curator of the vacant suc- 
cessions of Jonas Meriam and J. W. Broaddus, merchants, 
lately trading under the firm of Meriam & Broaddus, i in the 
town of Alexandria, and now deceased. 

On the 4th of February, 1833, M. P. Flint, attorney at 
law, applied to the judge of probates, for the parish of 
Rapides, for the curatorship of the successions of Meriam & 
Broaddus, alleging that said firm, and each of its partners, 
was indebted to him in the sum of forty-one thousand seven 
hundred and fifty-nine dollars, with interest. He prays that 
he may be appointed curator to said successions. 

On the same day, the probate judge made the following 
order: “Let this application be advertised, according to 
law; which petition was duly advertised, on the day of 
the filing thereof.” 

On the 13th February, Robert Chew, a resident of the 
parish of Rapides, and cashier of the branch of the Canal 
Bank, &c., im Alexandria, filed his opposition to the applica- 
tion of Flint, which he alleges, is based on claims against 
said successions, that are illegal and unjust, and which 
ought not to entitle him to the curatorship thereof; and he 
further alleges, he is the agent and representative of sundry 
creditors, to a very large amount, residing in New-Orleans 
and New-York, and of the Canal Bank, for two thousand 
dollars ; wherefore he prays that Flint’s application be reject- 
ed, and that he be appointed to the curatorship of said 
successions. 
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On the 13th March, 1833, following the above, Ezekiel Wasrsam Dun 
Hayes filed his opposition to the application of Flint, on the ea. 
ground that he was not a bond fide creditor of said succes- “aera 


sions; that he was not the owner of.the debts he set up 
against them, but that said claims were transferred . by 
persons haying no rights, and which transfer to Flint was 
simulated, and without consideration, made to enable him to 
procure the curatorship of said successions. He alleges, he 
has the best right to the curatorship, his claim amounting to 
* thirty-two thousand dollars. He prays, that he niay. be 
appointed, together with Robert. Chew, the first applicant, 
and who represented his claim in that application... 

Hayes further prays, that the application of Flint be reject- 
ed, and that he answer on oath, the following interrogatories: 

1,. Are you the bond fide owner of the claims against 
Meriam & Broaddus, on which your application is based ? 

2. Did you pay any consideration for them 1 if yea, how 
much ? 

3. From whom did you obtain. the claims against Meriam 
& Broaddus, on which you base your application? . 


4. Were they not all obtained from Ivers Jewett? if not 


all, how many of them ? 
5. Did: you obtain said claims by mischese,. before the 
filing of your application? if not then, when? 


6. Did you pay cash for thon or what did sig’ give, and 


how much? © 
7. If you have not yet paid, ahah are you na give! 
8. Do you not know, that Ivers Jewett. was a’ partner of 


Jonas Meriam, or of Meriam & Hund or: ent the. late firm: 


of Meriam & Broaddus ? 


9. Do you not know, that he lene foiled, oad made an 


assignment of his property ? * 

Hayés’s opposition was overruled, as coming too Lise; to 
which order of the probate judge a ee the ans, 
Hayes’s counsel excepted. 

Chew, in his opposition, propounded the same ana hacnnsiann 
interrogatories of Hayes, to which Flint answered on oath, as 
follows : 


marr. 








| 
| 
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1. ‘He says he is the holder and owner of a claim, for the 
amount stated in his petition, against the succession of 
Meriam & Broaddus, for forty-one thousand seven hundred 
and fifty-nine dollars. 

2. He says, that he gave his obligation, for the amount 
essentially negotiable, which was guarantied by his part- 
ner, Maj. Isaac Thomas, which said obligation has been 


‘ transferred by Ivers Jewett, to whom it was given, and 


notice of transfer given to this respondent. 

3. He says, that he obtained the claim on which he has * 
based his obligation, from Ivers Jewett. 

4. He says, that Ivers Jewett transferred to him, prwhan 
for the above specified amount, on the 4th ad of February 
last. 

5. He says, that he has already stated the manner, in 
which he obtained the claim, and refers to his previous 
statement for answer. 

6. He says he did not pay cash for said claims. 

7. He states that he paid on the obligation, that which he 
has already mentioned ? 

8. He states that he has already sufficiently answered this 
interrogatory, in his other answers. 

9. He answers, that he does not know that Ivers Jewett 
has failed, but has heard that he had suffered much by the 
house of Meriam & Broaddus, and that he does not believe 
he has made any surrender of his property, in Massachusetts. 

The counsel of Chew excepted to these answers, and 
object, that. in his. first answer, Flint does not reply to that 
part of the first interrogatory, which asks him, “if he is the 
bond fide owner of the claim.” To the fifth, he does not reply 
fully to that part, in which he is asked, “‘if he purchased the 
claim.” To the eighth, because he does not answer fully that 
part, which asks him, “if he is to pay cash, and how.much.” 
The exception was overruled, and a bill of exceptions taken. 

The claim on which Flint bases his application, is an . 
account current.of Messrs. Meriam & Broaddus, with Ivers 
Jewett, beginning in November, 1831, and exfding February 
Ist, 1833, on which day a balance was struck, in favor of 
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fifty-nine dollars and twenty-six cents. | 


Jewett, amounting to forty-one thousand seven hundred and Wrsrznx Dist. 


October, 1834. 


At the foot of the account current, is the following = 


assignment : 

“For value received, I hereby assign, transfer and set 
over to M. P. Flint, the balance due me on the above 
account, against the firm of Meriam & Broaddus, said 
balance being forty-one thousand seven hundred and fifty- 
nine dollars and twenty-six cents,” 

“February, 4th, 1833.” “Ivers Jewett.” 

The testimony, shows, that Meriam died in’ New-York, 
about the last of October, 1832, and Broaddus on the 2d 
of February, 1833, at his residence in Alexandria, Louisiana. 

There is no evidence in the record, that the application of 
Flint was ever advertised, except the statement from the 
minutes of the court, that the “ petition was duly advertised, 
on the day of the filing thereof.” 

After hearing all the evidence concurrently, with the 
opposition of Robert Chew, the probate judge decreed, that 
Micah P. Flint be appointed the curator of the vacant suc- 
cessions of Jonas Meriam and J. W. Broaddus, deceased, on 
giving bond with security, according to law ; and that Boyce 
and Barry be appointed attorneys, to represent the absent 
heirs; and that Chew pay the costs of his opposition, the 
said successions paying the balance. 

Chew and Hayes filed a motion for a new trial. 1. The 
judgment is contrary to law and the evidence. 2. Hayes, 
a principal creditor, moves specially, that his application 
ought to have been received as in time, and that he should 
have been appointed. This motion was overruled. Chew 
and Hayes both appealed. 


Dunbar, Thomas and Flint, in support of the appointment 
of the curator. 

1. In contestations for curatorships of vacant: estates, it 
must be granted to the creditors, in preference to those who 
are not. The judge is bound to exercise his discretion, in 
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choosing between creditors, and to give a auroras to the 
larger. La. Code, 1119. 

2. A creditor living at the place, or in the state, should be 
preferred to one who resides at a distant place, or out of the 
state. 4 Martin, 373, 374. 

3. Oppositions to appointments, can only be founded on a 
better right, than the person claiming the curatorship, and 
must be made within ten days after the application is adver- 
tised. The record declares, Flint’s application was duly 
advertised ; and Hayes was therefore properly rejected. 
La. Code, 1111. Code of Practice, 970, 972. 

4. The curator should be a resident of the parish, where 
the succession is opened. In this respect, Flint must be pre- 
ferred, and his appointment maintained. La. Code, 444, 445, 
and 1149. See case of Rust vs. Randolph, 4 Martin, 373. - 

5. Chew, one of the appellants, was not a creditor, but 
only the attorney in fact, or agent of creditors; he had 
therefore no personal interest in the succession, and is not 
authorised to vote for, or be appointed curator, for it is only 
for the appointment of syndic, that an attorney in fact can 
vote. 

6. The transfer of Jewett’s claim to Flint, was after the 
succession was opened, but previous to the application for 
the curatorship and judgment thereon, which latter period is 
to be looked to, in pronouncing on contestations between 
creditors, on their respective claims. 5 Martin, 89. 

7. There is no weight in the objection of the counsel for 
the appellants, that Flint was the purchaser of a litigious 
right, and therefore not entitled to the curatorship. A right 
is not litigious, because it is required to be settled by law, in 
a court of justice. On this principle, every right or claim 
might be said to be litigious, because it is liable to be collected 
or settled by a law-suit. 


Winn, Boyce and Barry, for the oppositions of Chew and 
Hayes, to the appointment of the curator, contended: 

1. That in all contestations of curatorships of vacant 
successions, the creditors of the deceased, at the opening 
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of the succession, are entitled to the preference, over those Wxernaw Disr. 
who become such afterwards. La. Code, 1114. Octaber, TES. 


; 2. Although Chew is not a creditor, he is the attorney in cutw xr at. 
| fact of creditors, to a large amount, and is authorised to rag 
represent them as fully in this case, as if they were present ; 
in this he is pro hac vice a creditor, and entitled to the 
curatorship. 
'$. Heirs may accept and administer a succession, by an 

attorney in fact, and the same reasoning and analogy applies 
with greater force to creditors. La. Code, 1088, 1042, 2966. 

4, The application of Flint to be curator, was never in 
fact advertised, and his appointment is therefore null and 
void, on this ground. The mere endorsement on the petition, 
and statement in the record, that it was advertised according 
to law, is no evidence that it was so advertised. The adver- 
tisentent must be shown by legal proof. Code of Practice, 
967-8. La. Code, 1109. 

5. The claims of Flint were purchased by him, as litigious 
rights against this succession, and therefore do not entitle 
him to the curatorship. La. Code, 2523, $622, No. 22. ~ 


‘ Bullard, J., delivered the opinion of the court. 


The controversy in this case, grows out of sundry opposi- 
tions to the appointment of the appellee, to the curatorship of 
the estates of Meriam & Broaddus. Only two of these oppo- 
sitions are to be considered by this court, to wit: that of R. 
Chew, in his own right, and as the attorney in fact of numer- 
ous creditors, in New-Orleans, and of E. Hayes, who alleges 
himself to be a creditor. Separate appeals were taken, and 
prosecuted by these two parties, and have been argued 
together. The opposition of Chew was overruled, and that 
of Hayes not received by the court below, on the ground that 
it was not filed within the ten days limited by law. Two 
questions, therefore, present themselves: Ist. Did the court 
err in overruling the opposition of Chew, upon the merits ? 
and, 2d. Was the opposition of Hayes in time, and based 
upon such grounds, as authorised him to make opposition? 

51 
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Wzerzex Dist. A preliminary. inquiry presents itself, to wit: who has a 
pssst bcd right to make opposition to the appointment of an applicant 
cuzw xr 4l. for the curatorship of a vacant estate. The 1112th article of 
ruxt. the Louisiana Code, requires that the opposition should be in 
m1 — writing, stating the reasons why the party opposing, claims 
tion to an appli- the curatorship in preference to the party demanding it. In 
pag s va. that part of the Code of Practice, which treats of the appoint- 
cant succession, ment of curators of vacant successions, and to absent heirs, 
ting the reasons the legislature is still more explicit. Article 972 declares 
the’ caratmhip that, this opposition can only be founded on the allegation 
lime lending Of & better right on the part of the person opposing, than of the 
it, and that he person claiming the tutorship (in the French text Curatelle), 
oy — — otherwise it shall be rejected with costs,” &c. 
sinsineSiether, ‘he opposition of Chew, which was tried on the merits, 
wise his opposi- and which we are called on to review, was founded on the 


prone» sx Fpl twofold grounds, that he was a creditor, and that he was the 
special agent of sundry other creditors in New-Orleans. One 
of those grounds has been explicitly abandoned in the argu- 
ment, and it is not now contended, that he is a creditor in his 
own right. We are, therefore, to regard his claim, only as 
the special agent of others, who are shown to be creditors. 
Several powers of attorney are spread upon the record, all 
of similar import, signed by various creditors, authorising the 
appellant, R. Chew, to apply for the appointment of a curator, 
to the proper tribunal, and further authorising him, in their 
behalf, to have the said R. Chew, appointed said Curator. 
The inquiry, therefore, as relates to Chew, is narrowed 
down to this: whether a special attorney, in fact, who is 
authorised to apply for the curatorship, in his own name, 
shows a better right than the appellant. 
The Code establishes the order of preference, article 1114. 
1st. The surviving partner, unless the partnership has been a 
or in commercial one. 2d. The heir present or represented in 
fact of one oF preference to the surviving husband or wife. 3d. The sur- 
cannot claim the viving husband or wife, in preference to the creditors of the 
See deceased ; and, 4th. The creditors in preference to those who 
ore te are not. This part of the Code, does not give expressly to 
gers. an attorney in fact of creditors, any preference, either over 
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other creditors or strangers, to the curatorship. Upon his Wxsrzax Disr. 


appointment, he would necessarily cease to act as the attorney 


October, 1834. 


in fact of particular creditors, because he would be boundto casw eae 


give security, and take an oath, and would be bound to 
administer for the interest of all the creditors, and not spe- 
cially for that of his constituents. His authority to apply in 
his own name for the curatorship, in their behalf, would cease 
on his appointment, for it is clear, they cannot authorise him 
to administer for their benefit. Admitting that any one of 
his principals had a better right than the appellee, it-does not 
follow, that their joint procuration confers a legal right on 
their attorney in fact, however respectable it may be, as a 
recommendation to the judge of the Court of Probates, 

But it is urged, that, in the administration of estates, a 
beneficiary heir, who is absent, may administer by a special 
agent, or attorney in fact, and that ube eadam est ratio eadam 
est lex. The Louisiana Code, article 1038, which is relied on 
by the counsel for the appellants, provides that, “if the bene- 
ficiary heirs are absent, but represented in the state, their 
attorneys in fact can claim, in the name of their constituents, 
the preference for the administration over every creditor of 
the succession, provided they have a special power to accept 
or reject this succession, or a general power to accept or reject 
all successions, which may fall to their principals.” 

This part of the Code, regulates the administration of suc- 


cessions accepted with the benefit of an inventory, and gives 


to the heir at law, the preference over all others in the admin- 
istration. He administers, not for the exclusive interest of 
creditors, but has, in his own right, the residuary interest in 
the estate. ‘The Code, therefore, even in cases of his absence, 
does not exclude him; but his attorney in fact is authorised 
to demand the administration in his name, on furnishing the 
necessary security. In the administration of vacant succes- 
sions, a different principle is established: the eventual and 
residuary rights of the heirs, who are absent and unknown, 
are to be protected by a counsel of absent heirs, whom it is the 
duty of the court to appoint, and whose functions do not 
expire until the heirs make their appearance, or until the 
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Wesrean Dist. curator is finally discharged. He is required to represent the 
October, 183% absent heirs, not only in the inventory, but in all the acts, _ 
curw etal required by law to be done. We do not think ourselves 

ruxr. authorised to extend the provision of the Code relied on, to 
cases not expressly embraced by it, and particularly to a case, 

where the distinction is so obvious. 
The opposition of E. Hayes, which we are next to consider, 
was founded on the allegation, that he is the largest creditor 
_ of the succession, that the other applicants, except Chew, 
are unfounded in their pretensions, that they are not bond fide 
creditors of said succession, and that if they present any 
claims, which are entitled to be considered debts, they are not 
the owners of them: that the same have been transferred by 
persons, who had‘no right to transfer them, and in addition to 
this, the transfers are simulated and without consideration, to 
enable the applicant M. P. Flint, to obtain the curatorship of 

the estate. 

Atransferceof This opposition is based upon a better right, than that of 
claims against « ¢he applicant, if it be true, that Hayes is a real creditor, and 


succession for — $m 

ee Flint only a fictitious one ; for we cannot doubt, (without 
if the tractor is inquiring at this time, into the question much discussed in the 
simulated, thais argument, whether the transferee of a debt be a creditor of 


guiseforthepur- the deceased, as contradistinguished from a creditor of the 
Ing “ lean estate,) but that the law intended to confer the curatorship on 
Galher rn. a real bond fide creditor, in preference to one who is only 
prejudice of bond nominally so, and who acts merely as a person interposed. 
lila application of Hayes, did not come too late, our opin- 
ion is, that it shows on the face of it, a case which, if the 
factsare taken as true, would entitle him tothe preference, if he 
possesses, in other respects, the necessary legal qualifications. 
A transfer merely for the purpose of collection, is but a man- 
date, and if the transfer in this case be simulated, that is, a 
mandate in disguise, for the purpose, as it is alleged, of 
obtaining the curatorship, it cannot operate to the prejudice 
of bond fide creditors, in their own right, who have really 
something to gain or lose by the admission or rejection of 
their claims. As a mere mandatory, we have already said, 
he can have no legal preference, and if he be ‘not in truth and 
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in fact the owner, although nominally so, he is not a creditor Wesrzex Dist. 

in relation to other creditors, in a contest for the curatorship. _2rieber, 1894. 
But the judge below rejected or refused to receive the caw zr at. 

opposition, on the ground, that it came too late; that more ol 


than ten days had elapsed since the publication of the notice pa ca pont ve 
of application by Flint, after which the Code forbids any oppo- Confer curator- 
sition to be made. The only evidence of the notice having fuevessions to 


been published and advertised, appears in the record, to be pyre og _ 
endorsed beneath the order of the judge, in these words, well . a notice 
“ which petition was duly advertised, on the day of the filing sux hme aan 


thereof.” This is extracted from the minutes of the court. oa of tein be 
The Code requires a publication in the gazette, as well as to make ‘these 
a notice at the door of the court house, and it is made the "panos, of 
duty of the judge to make these publications. C. P. 968, 969. oe = 
The publication thus provided for, is to operate as a con- to opersts as 8 
structive notice to all persons, having a right to make tice to all per- 


opposition, and as in all cases of constructive notice, it must cttooniae Bo 


be strictly proved. It is true, itis the duty of the judge to pin » and ~ 
give notice, but it does not, in our opinion follow, that an constructive no-— 
entry in the minutes of the court, stating the fact, is evidence pre must be 


of the fact, as relates to persons to be affected by such Be alr) one 


notice, and is to conclude them. The party who claims the Probate Court 
advantage of such notice, is bound, in our opinion, to show it. fiar'= iablice? 


In this case, it was not shown, by sufficient legal evidence, = ya appli- 


and we think the court erred in refusing to receive the ratorship was 


*@e,¢ i not i 
opposition. dence of the fact 
The court cannot forbear to add, that the scramble too oe . 


common in our courts, in which gentlemen of the bar are ed by such no- 
interested, in relation to the administration of estates, the “ry. 

struggles per fas et per nefas, which mark these contests; the ‘liming eos 
protracted delays which attend them, regardless of the rights = of an ap- 
of honest, and it may be of suffering creditors, are calculated Suratorship, is 
to defeat. the ends of justice, and reflect no credit on the wa auy —- 


profession. | 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, be annulled, avoided and 
reversed ; that the case be remanded, with instructions to the 
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Westerns Dist, judge, not to refuse to receive, and act.upon the opposition of 
October, 1834. FE, Hayes, unless the appellee shows the publication of the 
wuss notice according to law, and that so far as it overruled the 


v8. 
MELSO. 


opposition of Chew, the judgment of the Court of Probates 
be affirmed, with costs in both courts. The costs of the 


appeal, as to E. Hayes, to be paid by the appellee. 


* WILLIAMS v8. KELSO. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The writ of execution must pursue the judgment. But if the judgment be 
initself vague and uncertain, it may be rendered certain by reference 
to the pleadings. 

When a writ of possession is directed to a sheriff, a copy of the judgment, 
and a copy of the petition to which it refers, must accompany the writ, 
in order that the officer may not be mistaken in the premises, of which 
he is to give possession. 

So in a possessory action, when the premises in contest are so vaguely 
described in the pleadings, that they cannot be designated with any cer- 
tainty, and the verdict and judgment are general, ‘that the plaintiff 
recover possession of the land sued for,” they will be set aside as being 
too vague, and the cause remanded for a new trial. 


This is a possessory action, in which the plaintiff alleges, 
he is owner of a tract of land, of ten arpents front, by the 
usual depth, on Bayou Robert, and that he has been in the 
quiet possession of it, for more than a year, and in the actual 
occupation and cultivation of the same, until recently, the 
defendant invaded his premises, and forcibly and violently 
took possession of a part of said tract, without any legal 
authority. 
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He alleges, he has sustained five hundred dollars damages, Wxerzn» Dist. 
for which he prays judgment, and that he be restored to the October, 1894. 


possession of such part of his tract, as has been taken into 
possession by the defendant, and his costs. 

The defendant pleaded a general denial. He denies 
specially that he ever dispossessed the plaintiff of any part of 
his land ; and avers, he is the actual owner and possessor of 
the land claimed, and has been in the possession thereof for 
many years; possession of a part being possession of the 
whole. He prays to be dismissed with his costs. 

Upon these pleadings, the parties went to trial. Many 
witnesses were called, and testified on both sides, whose tes- 
timony was taken down in writing. But none of the testi- 
mony designated the precise amount or quantity of land, the 
possession of which was in contest. No diagram or survey 
of the disputed premises, was made. The cause was sub- 
mitted to a jury, who found a general verdict for the plaintiff, 
and six and one-fourth cents in damages. Judgment was 
rendered on the verdict, “that the plaintiff recover the land 
sued for,” and that he be quieted in the possession thereof, 
and recover six and one-fourth cents damages, and costs. 
The defendant appealed. 


Dunbar, for the plaintiff, explained the case, and insisted 
the verdict and judgment must stand, and that the plaintiff 
shall be put in possession of the contested premises. 

2. The evidence shows, that the plaintiff was in possession, 
more than a year preceding the disturbance, and that the 
defendant pulled down his fences, and took forcible possession 
of the disputed premises. 


Barry, for the defendant, contended, that the judgment 
in the case was entirely indefinite, and decided nothing 
between the parties. The case must therefore be remanded 
for a new trial. 

2. On the merits of the case, the defendant is entitled to 
judgment, quieting him in the possession of the-land, as he 
claims it. 
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Wesrzex Distr. _ Boyce, on the same side, went into an argument, to show 
October, 1834. the true nature of possessory actions, and the principles upon 
WinLlass which they rest. In this case he insisted, the judgment was 


so vague and uncertain, that it would be impossible for the 
sheriff to execute it, by putting the party in possession. 

2. The officer could not execute a writ of possession, 
without becoming the arbiter between the parties, which 
would lead to new disturbances, and end in additional 
law-suits. 

3. The pleadings are so loose and vague, and the evidence, 
as taken down by the clerk, so confused and uncertain, as to 
afford no guide for the execution of the judgment. 

4. In our system of jurisprudence, as well as by the 
common law, when the pleadings are loose and indefinite, 
so much so as to leave the matter in contest uncertain, the 
verdict and judgment cannot stand. Bacon’s Ab. verbo 
verdict. 


Thomas and Winn, for the plaintiff, in conclusion. 


Bullard J., delivered the opinion of the court. 

This is a possessory action, in which judgment being ren- 
dered on a verdict against the defendant, he appealed. The 
appellant relies, principally for a reversal of the judgment, on 
the ground, that both the petition and judgment are so vague 
and uncertain, that no writ of possession can be issued and 
enforced, without leaving to the clerk and the sheriff, a 
discretion not given them by law. 

The petition sets forth that the plaintiff has been in quiet 
possession as owner, for more than one year, of @ tract of 
land, containing about four hundred and thirty-five arpents, 
having a front of about ten arpents on the Bayou Robert, 
it being the same formerly owned by Job Ruth. He states, 
that his possession of a part of the premises, within his 
clearing and actual cultivation, has been recently invaded by 
thedefendant. He prays that he may be restored to his posses- 
sion of so much of said premises as were in his possession, and 
has been forcibly taken by the defendant. The verdict was 
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a general one in favor of the plaintiff, and assessed his dama- Wrsreew Dist. 
ges at six and a fourth cents; and the judgment pronounced tober, 1884. 


thereon, was, “that the plaintiff have judgment against the §  wirtras 
defendant, for the possession of the land sued for, and that —xsrso: ; 
he be restored to, and quieted in the possession thereof.” The writ of 


The contest appears to have related to a very small part of execution must 


pursue the jud 
the land possessed by the plaintiff, so trifling indeed in extent, ment; but if the 


that without being cumulated with a demand for damages, it jndgm aol 
could hardly form the object of an appeal to this court. beagaret eet on 
The general rule, that the writ of execution must pursue tain by reference 


the judgment, will not be disputed. If the judgment be in © Whee a writ 
itself, vague and uncertain, it may be rendered certain, by of Posscssion, i 
reference to the pleadings. 3 Martin, N. 8.7. In a case oe cates. dagen 
like this, the Code of Practice provides, articles 630 and 631, coy of the 


that the writ of possession shall be directed to the sheriff, with Pettin to which 


a copy of the judgment, and even a copy of the petition to company — 


which it refers, to the end that the sheriff may not be mis- that the officer 
taken concerning the nature of the estate and appurtenances, MAY, "0 Pe mis- 


of which he is to give possession. The law, therefore, mises of which 
requires, at least a reasonable certainty, and never intended possession. 

that the rights of parties after a judgment pronounced, should S.. wie 
depend, at least, upon the discretion of the sheriff. Sup- when the pre- 
pose in this case, the writ to issue, with a copy of the petition — ee 
and a copy of the judgment. The sheriff, it appears to us pleadings that 


would be greatly at a loss how to proceed. He would be ‘hey cannot he 


compelled to apply for information to some body. fs he to any _ certainty, 
: . . the verdict 
summon witnesses, or address himself to the parties? In andjudgmentare 
either case, the cause is to be tried over again by the officer arco 
sent to execute the judgment of the court. perp the 
. — fer,” 
To this, it is answered, that the defendant ought to have they will be set 
excepted to the petition, as too vague and uncertain, and that {o, ae 
he is precluded by the judgment, and that he has no right to the cause re- 
: manded for a 
complain that the judgment cannot be executed for uncer- new trial. 
tainty. That he might have declined answering to the 
merits, until the cause of action was more explicitly set:forth, 
may be true, but it does not, in our opinion, follow, that, when 
that uncertainty is not cured, either by the verdict or the 


judgment, he is bound to submit without objection. Parties 
52 
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Wesrzex Dist: have a right to require their rights to be adjudicated upon in 
ss. such a manner, as that the judgment rendered, may be a bar 


THOMAS 
BAILLO. 


to a future action for the same thing, and, as will not necessa- 
rily expose them to the exercise of an arbitrary discretion on 
the part of the officer charged with execution. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled and reversed, the 
verdict set aside, and the cause remanded for a new trial, and 
that the appellee pay the costs of the appeal. 


THOMAS 8. BAILLO. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE PARISH 
JUDGE OF THE PARISH OF RAPIDES PRESIDING, 


Where a motion was made to dismiss the suit, because a copy of the 
petition was not served on the defendant in the French language, his 
vernacular tongue, the plaintiff was permitted at the same time to 
amend, by filing a copy of the petition in the French language, and 
having it served on the defendant. 

The Code of Practice does not pronounce the absolute nullity of a petition 
or pleadings, defective in form only ; the nullity is relative, and the party 
has a right to amend his pleadings. 

In a possessory action, where the defendant alleges in his answer, that he 
purchased the disputed premises from the government, and assumes to call 
on the government to warrant his possession, the court will disregard this 
part of the answer, ard all the evidence that goes to establish or 
invalidate titles on both sides. 

The strict and legal inquiry in a possessory action is, “ was the plaintiff the 
actual possessor, as alleged by him, and did the defendant disturb him 
and take possession.” 
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The court is forbidden to give any weight to evidence in a record, which is 


foreign to the question at issue. 

In a possessory action, when the judgment describes the contested premises 
with sufficient accuracy, to enable the sheriff to execute a writ of possés- 
sion, accompanied with a copy of the judgment, without exercising a 
dangerous discretion, the judgment will not be disturbed. 


44}. 


October, 1834, 
————— 
THOMAS. 

U8, 
BAILLO, 


This is a possessory action, The plaintiff alleges, he was 3 


in the peaceable possession of a tract of deadened and cultiva- 
ted land, in the parish of Rapides, situated on both sides of 
the bayou Toro, more than three years before instituting this 
suitewhen in February, 1832, the defendant, by forcible entry 
and detainer, ousted him of his possession, by which he has 
sustained damages, to the amount of three thousand dollars. 
He prays judgment for his damages, and to be restored to the 
quiet possession and enjoyment of the premises, and that the 
defendant be enjoined from any further disturbance. 

The defendant pleaded a general denial; and that he had 
been about four years, in the peaceable possession of a tract 
of seven hundred acres of land, embracing the part now in 
contest, which he purchased from the government of the 
United States, and had a right to call the latter in warranty, 


and connect its possession with his own, which he does, and 


prays to be quieted in the possession of the whole of said tract. 
of land, . 
The defendant’s counsel moved to dismiss the suit, on the 
ground, that a copy of the petition was seryed.on the defendant, 
in English, when the French language was, his yernagular 
tongue. The plaintiff, at the same time, moved to file 
an amended petition, and have a copy of the petition in the 
French language served on the defendant, The motion to 
dismiss. was overruled, and the plaintiff’s motion to amend 


~ his petition sustained, and a bill of exceptions taken by the 


plaintiff's counsel, to the opinion of the court. 
The parties went to trial on these pleadings and issues, 
M‘Crummen (parish surveyor), a witness sworn for plaintiff, 
says he surveyed the land in controversy, in 1828, by instruc- 


anaes sei hao 


os ea snes emma nantes oe 
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Wrsrzax Disr. tions from the United States government, for the plaintiff, 
October, 1834. which was included in a tract of forty arpents front on both 


sides of Bayou Toro. Plaintiff asked witness, if he did not _ 
survey this land for him as claimant, under the confirmation 
of the United States government ; to which witness replied in 
the affirmative, (excepted to.) Plaintiff being the claimant 
to the land under confirmation from government,’ witness 
was instructed to require of himthe payment of the surveyor’s 
fees, which were paid accordingly. 

Blundell, one of the chain carriers, testified, that the 
surveyor laid off the tract of forty arpents front on both 
sides of bayou Toro, which included * the cleared*and 
deadened land, &c. 

M‘Crummen, ‘cross-examined, says, in 1830 or 1831, at 
the request of the defendant, he traced out sectional 
lines, partly within the limits of the survey made for the 
plaintiff, as above stated, which land defendant claimed, 
under a purchase from the United Btates government, 
{excepted to.) 

Gillard, witness for defendant, says, he entered the land 
in controversy, for the defendant, in the land office, the 27th 
December, 1830. Defendant took possession of the land, in 
February, 1831, and in April following, placed some hands 
on it, to deaden timber, &c. 

Several other witnesses were called, and examined on both 
sides, touching the possession, and the part of which the 
plaintiff complains he was dispossessed. 

The parish judge, who presided in the place of the district 
judge, who recused himself, gave judgment, restoring the 
plaintiff to the possession of the land claimed by him; de- 
signating his boundary and limits, and quieting him in the 
possession thereof; and decreed him the sum of one hundred _ 
and twenty dollars, in damages with costs. The defendant 
appealed. 

This case was argued by Mr. Thomas, in propria persond, 
on the part of the plaintiff, and by Mr. Winn, for the 
defendant. 
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Bullard, J., delivered the opinion of the court. _ Wesrzaw Drsr. 
__. The first question presented in this case, for our solution, is ers #834. 
whether the court erred in refusing to dismiss the petition, on raomas 
-the motion of the defendant, on the ground, thatthe French —y,sr2o, 
language was the vernacular tongue of the defendant, and the | Where a mo- 
petition should have been served in that language ; and in Gone Se 


allowing the plaintiff to amend, by filing a copy in French, and "+ because a 


copy of the peti- 
having a citation in that language served. It appears from ae 
a bill of exceptions in the record, that the defendants counsel fendant in the 
moved the court orally, (the making of which motion orally, poston ging, his verma 
was expressly agreed to by the plaintiff ) to dismiss the suit on cular tongue,the 

plaintiff was per- 


the ground the French language is the vernacular tongue of mitted at the 
the defendant, which fact was admitted, and that, thereupon, 3”, ag filing 
the plaintiff moved for leave to amend by filing a copy of the *copy sory ofthe pe hag 


petition in French, and to have a citation served in that Honhie 
and having it 


language. served on the 
This motion, we suppose, is to be considered as an excep- ‘efendant. 
tion, and it is contended by the defendant; that it is a per- 
emptory one, which precluded any amendment, and which 
eould only be followed by a dismissal of the suit. The 
article 172 of the Code of Practice enacts, ‘that the petition 
when either party speaks the French language, as a mother 
tongue, must be drawn in the French and English languages.” 
The same expression, “ must be,” is applied to all the required 
forms and particulars of a petition, such: as the names, sur- 
names and places of residence of the parties. But the-Code 
does not pronounce the absolute nullity of a petition defec- ane Cote of 
tive in these particulars. The nullity is, therefore, only Tela- pronounce po 
tive, and the defendant has undoubtedly a right to require the a aw 


ition or 


petition and citation, to be in both languages, on showing = > 
v ‘orm Fy 
that his native language is French,” but it does not necessa- the nullity is re. 


tily follow, ‘that the suit must be dismissed. . The Code Mtv, and the 
authorises amendments, even after issue joined, under cer- to 
tain restrictions, for the ends of justice ; and it does not appear 
to us the court erred in this case, in allowing the amendment, 
and ordering a further service to be made on him. If the 
action had become prescribed before the. second ‘service, it 
would present a serious question, which service would be con- 


amen hi 
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Wesrzax Dist, sidered as interrupting the prescription. That question does 
October, 1854 not arise in this case, because a year had not elapsed between 


THOMAS 
vs. 
BAILLo, 


the act complained of in the petition, and the date of the 
second service; and an answer was filed at the subsequent 
term, in which prescription of the action is not pleaded. In 
relation to an exception, founded on a defect in the petition, 
analogous to this, we held that the amendment was properly 
allowed. 6 La. Reports, 380. 

The petition sets forth, that the defendant had dispossessed 
the plaintiff of a tract of deadened and cultivated land, on 
both sides of the Toro, in the parish of Rapides, which he 
had possessed quietly and uninterruptedly, for more than 
three years, and he prays to be restored to the possession of 
the premises, with damages. 

The defendant in his answer, denigs all the facts and alle- 
gations relied on by the plaintiff, and further alleges, that he 
has been, for about four years, in-the peaceable, uninterrupted 
and continued peegsession, of about seven hundred acres of 
land, which he derived from the government, by purchase, 
“and he has the right to call the government in warranty, 
and to connect the possession of the government with his 
ewn, which he does ; he prays judgment against the plaintiff, 
andthat he may be quieted in his possession of the whole of 
the land, purchased from the government,” &c. 

The action is strictly possessory, and in relation to questions 
of title and the nature of the evidence to be admitted, we are 
governed by the positive enactments of the Code of Practice, 

“The plaintiff in a possessory action, needs only, in order 
to make out his ease, to prove that he was in possession of 
the property in question, in the manner required by this Code, 
and that be has been either disturbed or evicted, within the 
year previous to his suit. So that when the possession of the 
plaintiff, or the act of disturbing him is denied, no testimony 
shali be admitted, except as to the fact of the possession, or 
as to the act of disturbance,* and all testimony relative to 
property shall be rejected.” Code of Practice, article 53. 

“* When the possession of the plaintiff is accompanied with 
all these circumstances, it matters not whether be possesses 





Se ong: «GM ice Rig abs ee one ee i ‘ 
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in good or in bad faith, or even as an usurper, he shall nevet- wesrzax Dist. 
theless be entitled to his possessory action.” Code of Practice, October, 1834. 
arlicle 49. 
The circumstances here referred to, are that he should . ..™ 
have been in the real and actual possession at the instant In aposessory 
when the disturbance occurred, that he should have had that ction, wherethe 


possession for more than a year, with one or two exceptions; pet sot Prake a 


Me 


“that he should have suffered a real disturbance eitheran fact bred the dis- 


i 


or law, and that he should have brought his suit at least pwet, P 
within the year. ment, and as 
With principles so ein announced as our guide, we the government 
cannot be mistaken in saying, that we are bound to disregard, Dosseasion, = 
altogether, that part of the answer which alleges a purchase comt will rer 
from government, and assumes to call on the government ‘to the answer, 
warrant the possession of the defendant, and all that evidence that goeste ae 
which goes to establish, or to invalidate titles on both sides, Dlish. or pe 
and to confine ourselves to the single inquiry, was the plain sides. 
tiff the actual possessor, as alleged by him, and did the jel inuiry in 
defendant disturb him and take possession 4 dee ie, “atothe 
«The cause was tried in the court below, without the inter- a pce the thee 
vention of a jury, and as all the evidence is in the record, it alleged b by him, 
is not necessary to notice any further, the bills of exceptions. 74,74 phe 


We are forbidden to give any weight to that which is foreign him and take 


¢ 


bi 


to the question at issue. The court gave judgment in favor Pre come S is 
of the plaintiff, and the-defendant appealed. oy eae 


The facts that Pamplin had possessed an enclosed field, for cord which 
several years, as the tenant of the plaintiff, and cultivated it; foreign to the 
that on the first of January, 1832, it was leased to Glenn, — 
who took possession, and began to work on it; that’ in the 
temporary absence of his hands, the defendant came with, 
or sent his hands, and took possession, went on to cultivate it, 
and still retains possession, are abundantly proved. “That 
adjoining this field, a large deadening had been made by the 
plaintiff, which was nearly fit for cultivation, was shown to 
the satisfaction of the court below. The extent of the pre- 
mises thus possessed, is shown by the evidence. The enclosed 
land produced in 1831, about thirty bales of cotton. The 
possession of other lands in the neighborhood, on the part of 





govern- — 
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Wrsrerw Dist. the defendant, which, for aught that appears, the plaintiff 
October. 1834. had no interest in contesting, and the numerous records of 
=o 
vuomas suits in the record, in relation to other lands, are foreign to 
saxo, this inquiry. Ona careful examination of the evidence, we 
ston when th are not enabled to say, that the court erred in its conclusion. 
judgment de- But it is contended that the judgment is so vague and 
rey fone uncertain, that it cannot be executed. On referring to the 
with alficient judgment, we find that the premises are minutely described, 
accuray to enable 
the sheriff to ex- 80 as to enable the sheriff to execute a writ of possession, 
Samabin . wat a. accompanied with a copy of the judgment, without exercising 
companied with a dangerous discretion. We have had occasion to examine 
pa ag with- that subject at the present term, in the case of Williams vs. 
gut exereising 9 e150, ante 406, and we refer to the opinion in that case, for 
cretion.thejudg- the view of the court upon that question. 
disturbed. 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


The defendant being dissatisfied with the decision and 
judgment of the court, presented a petition for rehearing. 
On considering and examining the petition, the court made 
the following modification of its judgment : 


Bullard, J. 

In this case a rehearing has. been prayed for, and a 
minute examination.of the evidence in the record, leaves a 
doubt in our minds, whether the building of a cabin within 
the deadened land, in 1831, amounted to a disturbance of the 
plaintiff, and if so, how far the actual possession of the 
defendant extended, before February, 1832, at the time he 
took possession of the enclosed land. 

On this point, a rehearing is granted. 
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HAWKINS vs. BROWN ET ALS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


Redhibitory defects or vices which are made known, by the vendor to the 
vendee, at or before the sale, cannot be urged in avoidance, or in any 
manner set up against the sale, 

Parole evidence is admissible, to prove the declarations of a vendor, in 
relation to the redhibitory vices of slaves, at or before the sale, 

The mere legal agent, appointed to sell property, by authority of law, has 
no powers but those conferred by law, 

It is the duty of auctioneers, to receive the conditions of sale in writing, 
from the vendor, and to read and proclaim them, in a loud and audible 
Voice, to the bystanders, and invite bids, in conformity therewith, 


The administrator of an estate, is the legal vendor of the property at probate 
sale, whose declarations are to govern, in regard to its conditions and 
terms, and the legal warranty resulting therefrom. 

The sale of Property legally made by the adininistrator, binds the heirs in 
Wafranty. 

The conversations of bystanders, at a probate salé, with a purchaser, in 
which he is apprised of redhibitory vices in the property, before it is bid 
off, will not be admitted to exelude the legal warranty claiined, unless they 
go to establish the fact, that the redhibitory vices cetnplaiied of; had 
been declared by the vendor to the purchaser, 

The erier’s declarations at a probate sale, whatithorised by the vendor, ate 
inadmissible in evidence, to show the buyer was theteby apprised of the 
redhibitory vices in the property sold, before he bid for it. 


The plaintiff sues as the representative and adniinistrator 
of the estate of Thomas Grimball, deceased; to tecover the 
amount of a note of three hundred and seventy dollars, and 
one of fourteen dollars and twelve and a half cents, execited 
by the defendant, Brown, as principal, and Flint as his surety, 
The plaintiff alleges, that the first note was given as & part of 
the price of two slaves, purchased by Brown, at the sale of 


Grimball’s succession. 
53 
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The defendants severally excepted, and denied that the 


October, 1854. plaintiff was administrator, as he represents himself to be, 


> 6 
BROWN &T ALS, 


which exceptions were overruled. 

Brown admitted the execution of the notes, but alleged the 
slaves, for which one of the notes was given in part payment, 
were afflicted with redhibitory vices, which rendered them 
valueless, &c. 

Flint admitted hé signed the notes sued, as surety of his 
co-defendant, and set up the same defence. 

The evidence shows, that the slaves, for which the note of 
three hundred and seventy dollars was given in part payment 
of the price, were purchased at the probate sale of Thomas 
Grimball’s succession, by Brown. One of them sold for 
seven hundred and eleven dollars, and the other for four hun- 
dred dollars. Flint endorsed the notes for his co-defendant, 
and finally took the slaves into his possession. 

The defendants claim a rescission of the sale, on account of 
redhibitory defects in the slaves, at the time they purchased 
them. 

‘‘ Stafford, sworn for plaintiff, says, he attended the sale of 
Thomas Grimball’s succession. That Joseph Scott and 
Joseph Boon cried the sale of the negroes in question. Wit- 
ness was told by Mr. Grimball, to tell Boon, who was crying 
the negroes, that one of them, (naming him) was not sound, 
which was proclaimed by Boon. Judge Scott, the parish judge, 
was present, but appeared unwell. These slaves were not 
sold for near as much as others, on account of their sickness 
and defects. Witness told Brown, that one of the slaves was 
sickly, had a bad cough, and discharged blood. This was 
the day before the sale, and he told him the same thing on the 
day of sale. Witness would have bid three hundred dollars 
more for him, had he been sound. Witness bid five hundred 
dollars for the boy. The negro himself told Brown, he had 
a bad cough and discharged blood. The other negro is 
crippled, and was so at the time of sale.” 

The defendants in a supplemental answer, alleged, that 
the crippled slave was “a runaway and great thief.” The proof 
supported this allegation. It also appeared from the testimo- 
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ny of several witnesses, that the other slave was sickly and Wester» Dist. 


incapable of rendering much service. 

The conversations of two or three persons with Brown, 
before, and at the time of the sale, were introduced in 
evidence, to show that he was apprised by a physician, who 
examined the slaves, that they were defective, on account of 
redhibitory vices. This testimony was excepted to by the 
defendants. 

There was no tender of the slaves in accordance with the 
prayer for a rescission of the sale. The jury returned a 
verdict for the plaintiff. After an unsuccessful effort to obtain 
a new trial, judgment was rendered in conformity to the 
verdict. The defendants appealed. 


Winn for the plaintiff. 


1. The defendants have never tendered the slaves, in order 
to have a rescission of the sale, and it is now out of their 
power to return them. They cannot claim a rescission of the 
sale, before this is done ; until the vendee offer to return the 
slave, he cannot have an action for the price, and by conse- 
quence, for the rescission of the sale. 4 La. Reports, 198. 

2. It appears by Stafford’s testimony, that Mr. Grimball, 
(one of the heirs) told him to tell the crier, that one of the 
slaves was not sound, which was proclaimed by the crier. 
Now the Code declares, that the buyer cannot maintain the 
redhibitory action, if the seller has declared the vice to him 
before, or at the time of the sale. La. Code, 2498. 

3. Testimonial proof is admissible and competent evidence 
of the declarations of a vendor or seller at a sale. This part 
of the Code has been adjudicated on by this éourt. La. Code, 
2498. 6 Martin, N. S. 539. 

4, The testimony of Stafford goes fully to show the slaves 
were unsound, and sold and declared to be so, at the sale, 
He expressly says, he would have bid three hundred dollars 
more, for one of them, had he been sound. 

5. The auctioneer was, in this sale, the agent of the estate 
of Grimball, acting too as a ministerial officer, making a 
probate sale, and for all legal purposes, in reference to the 
present case, was the seller. 


October, 1834. 
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6. Heirs are subject to the same legal warranty, to which a 


showing, by testimonial proof, that the redhibitory defects 
were declared to the buyer, at and before the sale. La. Code, 
2602, vide also, chap. 10, § 2, under the title of sale. 

7. The provisions of the Code, which require that the 
vendor or seller, shall give to the auctioneer in writing, the 
conditions and terms of sale, who is to proclaim them, do not 
exclude the privilege conferred by article 2458, of showing, 
by testimonial proof, that the redhibitory defects were declared. 
La. Code, 2584. 

8. Redhibition is defined to be the avoidance of a sale, on 
account of some defect or vice in the thing sold, that it must 
be supposed the buyer would not have purchased, had he 
known the vice. The argumentum in contrario sensu, forces 
the construction, that if the buyer did know of the existence 
of the defects, and purchased with his eyes open, he must. 
abide the consequences. Testimonial proof is admissible to 
show this knowledge in the buyer, and which is shown in this 
case. 


Flint, for the defendants, insisted, that testimonial proof 
could not be received, to contradict the proces verbal, or written 
sale of these slaves. There is no mention made of the 
redhibitory defects being declared by the seller or auctioneer, 
in the proces verbal of this sale, which must be conclusive on 
this point. 

2. It was not necessary to tender the slaves expressly, in 
praying for a rescission of the sale. In answering to the suit, 
a tender is necessarily involved, when a rescission of the sale 
is claimed and set up in the defence. 


Martin J., delivered the opinion of the court. 


The defendants being sued for the price of two slaves, pur- 
chased by Brown, at the sale of Thomas Grimball’s estate, 
by order of the judge of probates, resisted the claim, on 
account of alleged redhibitory defects and vices in the slaves 
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thus purchased. Judgment was rendered against them for eee 

the amount claimed, and they appealed. a 
The counsel for the defendants and appellants, has drawn ; 
the attention of the court, toa bill of exceptions taken to the »nows zr ais. 
admission of evidence, of the declarations of a person, whom, edhibitory 
the parish judge called to his aid at the sale, as a crier ; and of defects or vices 
. which are made 


conversations of several persons, with one of the defendants, known by the 
vendor to the 





HAWKINS 


while the sale was actually going on. vendee, at oF 
The counsel for the plaintiff contends, that the declarations before the sale, 
cannot be urged 


of the crier were properly admitted, as they were made in in avoidance, or 
presence of the parish judge, and by the directions of a2, “ep ‘ona 
e 


person by the name of Grimball, whom he alleges, was one ar” wn 


of the heirs. dence is admissi- 
The Louisiana Code, article 2498 provides, that, the vendee raed pa oo 

cannot urge redhibitory defects, which were made known to vendor in rela- 
tion totheredhi- . - 


him by the vendor, at or before the time of sale; and authorises bitory vices of 
slaves at or be- 


parole evidence of these declarations. fore the sale. 
The plaintiff further contends, that the parish judge, 

acting as auctioneer, was the agent of the vendor, and as 

such, his declarations are those of the latter; that an auc- 

tioneer may employ a crier, whose statements proclaimed and _. 

4 Itis the duty of 
declared to the bystanders or the company, are considered as auctioneers to 
proclaimed by the auctioneer himself, and consequently by "cite bo ape 
the vendor, whose agent the auctioneer is, in such cases, a — 

The Louisiana Code, article 2495, requires the auctioneer, to read and pro- 
after having received the conditions of the sale in writing, (‘hem in ® 
from the person offering the property for sale, to read and pro- — poss 
claim them in a loud and audible voice: to the company, and vite bids in con- 
then invite bids in conformity to those: conditions. ce Sa 

Auctioneers, especially those living out. of New-Orleans, 
and in the several parishes where there is mo auctioneer but 
the parish judge, are not, strictly speaking, the chesen, though 
they may be the legal agents of the vendor; and we doubt Se “once 
whether they be more than the legal agents, in piaces.in which to sell property 
there are two or more auctioneers. The mere legal agent, en on td 
has no authority, but that which the law confers. Sant pie 

The written conditions, which the Louisiana Code seems to 


require, cannot certainly be changed, without the posterior 
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Westerx Dist. act of the vendor, and he who contends, that such an act has 
October, 1854. taken place, must show it. 
~wawxrxs _ In the present case, it appears, that the parish judge called 
rows sr ars, 00 @ person then present, to aid him in crying the sale. It is 
also shown, that a person by the name of Grimball, who was 
present at the same time, directed that the crier might pro- 
claim and declare to the company, the redhibitory defects in 
the slaves, which are now complained of, and which he did, in 


The adminis- the presence of the parish judge. 
trator of an es- 5 a 
tate is the legal The sale was provoked by Hawkins, the administrator of 


proper - = Grimball’s estate, of which the slaves in question constituted 


ate sale, whose a part. The auctioneer or parish judge, was bound to read 

declarations are i i a : 

to govern inre- and proclaim the written conditions of sale, given to him b 
rd to its.condi- P » § y 

naa terms, Hawkins, the administrator. It is to them we are to look, in 


and the legal order to ascertain whether the legal warranty, on which the 
warranty result- 


ing therefrom. defendants rely, and claim the benefit, was excluded or not. 
The sale of 


" property legally The administrator was the vendor. Hissale, it is true, bound 


pe On awe Bor the heirs of Grimball to the legal warranty ; but this court is 


oe in war not ready to say, that if any of the heirs had directed the 
Vv. . . n° ° 
"The conversa- declarations, concerning the redhibitory vices to be made by 


page the auctioneer or crier, the purchaser would not have been 


sale with » pur- bound thereby. But we are compelled to say, that no decla- 
chaser, in which 2 

he is apprised of ration made by a stranger, can have the same effect. 
redhibitory vices 


in the property ‘The conversations of bystanders, with either of the defend- 


before it is bid : 7 : 
of will not be @2¢8, Were in the opinion of the court, improperly admitted to 


admitted to ex- exclude the legal warranty relied on, and the benefit of which 


eer ae is claimed by the defendants, unless they tended to establish 


f° bg B the fact, that the redhibitory vices complained of, had been 
e 


fact that the declared by the vendor to the defendants. 
redhibitory vices . * —" ree ° 
complained of In all cases of a trial by jury, the party claiming it, is enti- 


ae i decler~ tled toa verdict, uninfluenced by illegal evidence. According 


tothe purehaser. to this principle, the case must be remanded for another trial. 
The crier’sde- Lhis renders it unnecessary for the court, in the present state 


pe meena at_a of the case, to examine any of the other questions or points of 
robate sale un- i, Ge 

authorised by the law, arising in the cause. 

vendor, are inad- 

missible in evi- 

dence to show ft is, therefore, ordered, adjudged and decreed, that the 
the buyer was 


thereby apprised judgment of the District Court be annulled, avoided and 


























OF THE STATE OF LOUISIANA. 423 


reversed ; the verdict set aside, with directions to the court, Wzsrzan Disr. 
not to allow parole evidence of the crier’s declarations, unau- _ er, 1854, 

: - [Sees 
thorised by the vendor, or of the conversations of bystanders, sawxrs 
with the defendants, unless they tend to show, that the redhib- snows ; 


N eT ALs, 
itory defects and vices in the slaves, were declared by the of the redhibi- 
vendor to the vendee, before, or at the time of the sale; the 


* nes aok bid for 
costs of the appeal to be borne by the plaintiffand appellee. _;* 


tory vices in the 





